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DIGEST

Subject
State Land (Special Provisions)

to grant absolute title to state lands held by
citizens who are holders of grants or instruments
of disposition; and to provide for matters
connected therewith or incidental thereto.

Referred to the Supreme Court under Article
121(1).

The Supreme Court determined that in terms of
Article 120 read with Article 123 of the
Constitution, that the Bill in question is in
respect of a matter set out in the Provincial
Council List, and shall not become Law unless it
has been referred by His Excellency, the
President to every Provincial Council, for the
expression of their views thereon, and only
thereafter be placed on the Order Paper of
Parliament, as required by Article 154G (3) of
the Constitution.

The Supreme Court further determined since the
Bill has been placed on the Order Paper of
Parliament without compliance with the
provisions of Article 154G (3), it would not at
this stage make a determination as to the other
grounds of challenge referred to above.

Holidays (Amendment)
to amend the Holidays Act, No. 29 of 1971

Referred to the Supreme Court under Article
121(1).

The Supreme Court determined that the
provisions of the Bill are not inconsistent with
Constitution.

Determination Page
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01/2019 05-24
to
05/2019

06/2019 25 -38
and
07/2019
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Subject
Abolition of Death Penalty

to abolish the death penalty and to make
consequential provisions.

Referred to the Supreme Court under Article
121.

The Supreme Court has dismissed the three
petitions filed at the Supreme Court as the
Supreme Court has no Jurisdiction to entertain
any petition to declare that a Bill is consistent
with the Constitution in terms of Article 120 of
the Constitution.

Ruhunu Economic Development Corporation
of Sri Lanka

to provide for the establishment of the Ruhunu
Economic Development Corporation of Sri
Lanka for the purpose of identifying,
formulating and coordinating the
implementation of Economic Development
Projects, Plans, Programmes or Schemes within
the Ruhunu Development Area and for matters
connected therewith or incidental thereto.

Referred to the Supreme Court under Article
121 (1).

The Supreme Court determined that in terms of
Article 121 and Article 123 of the Constitution,
since the provisions of Clause 16 and Clause 17
of the Bill are in respect of matters set out in the
Provincial Council List, and the Bill has not
been referred by His Excellency the President to
every Provincial Council, for the expression of
their views as mandatory required by Article
154G (3) of the Constitution, the Bill has not
been validly or lawfully placed on the Order
Paper of Parliament. Consequently, the Bill can

Determination Page

No.

08/2019
to
10/2019

11/2019
and
12/2019

No.

3942
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Subject Deterg(i)r.lation l;z;g‘e
be validly and lawfully placed on the Order
Paper of Parliament and be placed before
Parliament only after the aforesaid procedure
has been complied with.

The Supreme Court further determined since the
Bill has been placed on the Order Paper of
Parliament without compliance with the
provisions of Article 154G (3), it would not at
this stage make a determination as to the other
grounds challenged in respect of this Bill.
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S.C. (SD) No. 1/2019 to S.C. (SD) No. 5/2019
“STATE LAND (SPECIAL PROVISIONS)” BILL

BEFORE :

Buwaneka Aluwihare, PC - Judge of the Supreme Court
Prasanna Jayawardena, PC - Judge of the Supreme Court
L. T. B. Dehideniya - Judge of the Supreme Court

S.C. (SD) No. 1/2019
Petitioner : Udaya Prabhath Gammanpila

Counsel : Manohara de Silva, PC, with Anusha
Perusinghe

S.C. (SD) No. 2/2019

Petitioner : Premnath Chaminda Dolawatte

Counsel . Canishka G. Vitharana with Dinushka

Wasala instructed by Nalin Samarakoon

S.C. (SD) No. 3/2019
Petitioner  : Jayakodi Arachchige Sisira Jayakodi

Counsel . Canishka G. Vitharana with Dinushka
Wasala instructed by H. M. Thilakarathna

S.C.(SD) No. 4/2019

Petitioner : Ven. Ulapane Sumangala Thero

Counsel : Dr. Wijeyadasa Rajapakshe, PC, with Rasika
Dissanayake, Dasun Nagashena, Suraj Walgama
and Rakitha Rajapakshe, instructed by Nimal

Rajapaksha
S.C. (SD) No. 5/2019
Petitioner  : Jayantha Samaraweera
Counsel : Manohara de Silva, PC instructed by

H. M. Thilakarathna
Respondent : Hon. Attorney-General

Counsel : Viraj Dayaratne, PC, Additional Solicitor General

with Yuresha de Silva, Senior State Counsel
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The Court assembled for the hearing on 09.07.2019,
11.07.2019 and 12.07.2019.

A Bill titled “State Land (Special Provisions) was published in
the Government Gazette and placed on the Order Paper of
Parliament for 28.06.2019. The five Petitioners referred to above,
have challenged the constitutionality of the said Bill by petitions
presented to this Court in term of Article 121(1) of the
Constitution.

All the petitions were taken up together. Learned Counsel for the
Petitioners and the learned Additional Solicitor General for the
Respondent made oral submissions, which were supplemented by
written submissions. In the course of the hearing, several
questions of inconsistency with the Constitution were raised.

The Bill, according to its long title, is an Act "TO GRANT
ABSOLUTE TITLE TO STATE LANDS HELD BY CITIZENS
WHO ARE HOLDERS OF GRANTS OR INSTRUMENTS OF
DISPOSITION AND TO PROVIDE FOR MATTERS
CONNECTED THEREWITH OR INCIDENTAL THERETO".

Clause 3 of the Bill makes it clear that the proposed Act is to
apply to persons who are holders of “grants” or “instruments of
disposition” issued under the provisions of three enactments that
are presently in force; namely, the Land Development Ordinance
No. 19 of 1935, as amended, Land Grants (Special Provisions)
Act, No. 43 of 1979 and the Crown Lands Ordinance No. 8 of
1947, as amended.

In terms of Clause 3(1) of the Bill read with Clause 30(a) of the
Bill, persons who are holders of land, on a Grant or an Instrument
of Disposition made under the provisions of the three enactments
referred to above, would become eligible to “get an Absolute
Land Grant up to five acres in extent” [provisoto Clause 3(1)]
which will, thereby, vest them with "absolute title" to the land
they are holding presently in terms of the Grants or Instruments
of Disposition issued to them under the provisions of aforesaid
three enactments.

The only condition or restriction imposed on the Grantee of such
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an “Absolute Land Grant” in terms of the Bill, is set out in
Clause 29 of the Bill which restricts the Grantee from transferring
the land to any person other than one or more of his heirs or, in
the event he wishes to transfer the land to any other person,
imposes the mandatory condition that the Grantee's heirs must
give their written consent to that transfer. Further, in the case of
land used for paddy cultivation, a further restriction is imposed -
namely, the transferee must be a resident of the same Grama
Niladhari’s Division as the Grantee and be the holder of a Farmer
Identity Card with current membership in a Farmers' Organization
established under the provisions of the Agrarian Development
Act, No. 46 of 2000.

We note that, in terms of Clause 30 of the Bill, a transferee to
whom a Grantee of a land held by him under an "4 bsolute Land
Grant", transfers that land, will get unconditional and absolute
title which is free of any conditions whatsoever and which will
entitle that transferee to thereafter transfer the land to
whomsoever he may wish.

It should be mentioned here that certain “State lands” of the
types or descriptions listed in Clause 4 of the Bill, are excluded
from the ambit of the proposed enactment. These are: (i) “State
lands” situated at an elevation over 1524 metres above mean sea
level; (ii) “State lands” declared as development areas under any
written law; (iii) “State lands” coming within a reservation or
protected area declared under any written law; (iv) “State lands”
vested in any local authority by law; (v) “State lands” falling
within the ambit of an Urban or Rural Regeneration Project, an
Urban or Rural Development Project, an Infrastructure Project or
a Housing Project and (vi) “State lands” coming under any
Resettlement Programme.

The contention in the main, on behalf of the Petitioners, was a
threshold issue. They submitted that the Bill, in its entirety and
the procedure followed in having the Bill placed on the Order
Paper of Parliament, are inconsistent with the Constitution.

Learned President's Counsel appearing for the Petitioners in S.C.
SD 1/2019 and S.C. (SD) 5/2019 contended that the Parliament
has neither the power nor the jurisdiction to enact the Bill without
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it being first referred to the Provincial Councils. He submitted
that, in terms of Article 154G (3) of the Constitution, no Bill in
respect of any matter set out in the Provincial Council List can
become law unless such Bill has been referred by the President to
every Provincial Council for expression of its views thereon,
before the Bill is placed on the Order Paper of Parliament. He
submitted that this procedural step must be adhered to, before the
Bill is placed on the Order Paper of the Parliament. Learned
President's Counsel also stressed the fact that the subject of
“Land” is listed in the Provincial Council List as Item 18 which
states; “Land. — Land, that is to say, rights in or over land, land
tenure, transfer and alienation of land, land use, land settlement

and land improvement, to the extent set out in Appendix II”.
(Emphasis added)

Learned Counsel for the Petitioners in S.C.(SD)2/2019 and S.C.
SD 3/2019 and learned President's Counsel for the Petitioner in
S.C. (SD) 4/2019 associated themselves with the said threshold
issue.

It was also submitted by learned Counsel that, as per Clauses 3, 5,
11, 12, 25, 26, 28 and 30 of the Bill and its long title, the Bill
provides for the grant of absolute title to “State Land”. Learned
Counsel submitted that, since an “Absolute Land Grant” issued
in terms of the Bill necessarily means a transfer and an alienation
of land, the Bill attracts Item 18 of the Provincial Council List
because the land which will become the subject matter of an
“Absolute Land Grant” is “State Land”. It was further contended
that, Clause 11(3)(a) of the Bill proposes the formation of
“criteria for eligibility” to apply for an “Absolute Land
Grant’by-passing the National Land Commission. Learned
President's Counsel submitted that the formulation of “criteria for
eligibility” to apply for an “Absolute Land Grant” to the “Lands
Grants Committee” which is proposed to be established under the
Bill (Clause 3(1) read with Part II of the Bill), without resorting
to the National Land Commission, violates Paragraph 3 of
Appendix II of the Constitution.

These several submissions made by the Petitioners have as their
basis, two main propositions; namely that the Bill seeks to
alienate "State Land", and that alienation of "State Land" falls
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exclusively within the Provincial Council's legislative
competence.

With regard to the first point, it was the position of the
Respondents that the Bill does not seek to alienate "State Land".
Learned Additional Solicitor General submitted that the act of
alienation of State Land had already taken place at the point of
issuing a Grant or Instrument of Disposition under the legal
regime of the Land Development Ordinance or the Land Grants
(Special Provisions) Act or the Crown Lands Ordinance, as the
case may be. Learned Additional Solicitor General submitted that
the Bill only seeks to remove the conditions that may be attached
to such Grant or Instrument of Disposition so as to enable the
Grantee to benefit fully from the land he holds.

The act of alienation being a central issue, it is incumbent on this
Court to examine the present regime of alienation of State Land
under the Land Development Ordinance, the Land Grants
(Special Provisions) Act and the Crown Lands Ordinance - to
determine the strength of these arguments.

The existing legal regime relating to alienation (disposition) of
State Land

The legal regime governing Grants and Instruments of
Dispossession is, as mentioned earlier, set out in terms of the
aforesaid three Acts of Parliament, namely the Land Development
Ordinance, Land Grants (Special Provisions) Act and the Crown
Lands Ordinance.

(i) Grants under the Land Development Ordinance (as
amended).

As per the preamble to the Land Development Ordinance (as
amended), the primary object of the Ordinance is “TO PROVIDE
FOR THE SYSTEMATIC DEVELOPMENT AND ALIENATION
OF STATE LAND IN SRI LANKA ...

A Permit issued in terms of the provisions of the Land
Development Ordinance (as amended) authorizing the permit-
holder to occupy a State Land, could be converted to a Grant in
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terms of Section 19(4) of the Ordinance, if the permit-holder has
complied with the conditions applicable to the Permit, paid all
sums that are required to be paid and had developed the State
Land to the satisfaction of the Government Agent (Divisional
Secretary).

The Selection of Grantees is based at a Land Kachcheri or as per
the proviso to Section 20 of the Ordinance, at the direction of the
Land Commissioner or Minister acting in the public interest. The
procedure to be followed is stipulated in Sections 21 - 24 of the
Ordinance. Further, as per Section 22A of the Ordinance, State
Land can only be alienated to a citizen of Sri Lanka.

The selection is based on a procedure involving the Divisional
Secretary, Land Commissioner General and Ministry of Lands,
which culminates with the issuance of a Grant by the President,
under whose hand the Grant is issued, in terms of Article 33(2)(f)
of the Constitution.

A Grant issued in terms of Section 19(4) of the Ordinance is
subject to the conditions stipulated in Section 19(6) of the
Ordinance, which prohibit the Grantee from disposing of the
subject land without the prior approval of the Government Agent
and also prohibit the disposal of a divided portion of the subject
land below the minimum fraction specified in the Grant and
disposition. Further, Section 35 of the Ordinance authorises the
Land Commissioner to insert “special conditions” in the Grant
which are applicable to the Grantee while, Section 35 of the
Ordinance stipulates that such “special conditions” run with the
land and bind the Grantee and all persons who may succeed to his
rights in the land. Section 43 prohibits the Grantee from leasing
the subject land other than in prescribed circumstances and
permits the Grantee to mortgage the subject land only to a
specified Bank or prescribed institution. Section 39 exempts land
which is the subject matter of a Grant made under the Ordinance
from seizure and sale in execution of a decree of a Court, other
than in execution of a hypothecary decree.

As per Section 42 of the Ordinance, a disposition executed in
contravention of the provisions is considered to be null and void.

10
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Further, the manner of succession to land which is the subject
matter of a Grant under the Ordinance upon the death of the
Grantee, is specified in Chapter VII of the Ordinance. These
provisions ensure that, upon the death of the Grantee, his
surviving spouse obtains what is, in effect, a life interest in the
land and that, upon the death of the spouse, the land passes to the
Grantee's heirs.

Section 160 authorises the Government Agent to enter and
inspect any land which is the subject matter of a Grant made
under the Ordinance.

Further, a Grant issued under Section 19(4) of the Ordinance
could be cancelled by the President as provided for in Section 104
of the Ordinance.

(ii) Instruments of Disposition under the Land Grants
(Special Provisions) Act.

The preamble to the Land Grants (Special Provisions) Act states
that, it is “70 PROVIDE FOR THE VESTING IN THE STATE,
OF AGRICULTURAL OR ESTATE LAND WHICH IS VESTED
IN THE LAND REFORM COMMISSION UNDER THE LAND
REFORM LAW;TO ENABLE THE TRANSFER, FREE OF
CHARGE TO THE LANDLESS OF THE LANDS SO VESTED IN
THE STATE AND TO PROVIDE FOR MATTERS CONNECTED
THEREWITH OR INCIDENTAL THERETO.”

In terms of Section 2 read with Section 3 of the Act, State Land
vested in the Land Reform Commission could be transferred by
the President to any citizen of Sri Lanka by the execution of an
Instrument of Disposition under the provisions of the Act.

A disposition executed as provided for in Section 3 of the Act is
subject to the conditions contained in Section 5(1) of the Act,
which inter alia preclude disposition of the subject land without
the prior approval of the Land Commissioner and specifies that
any failure on the part of the Transferee to comply with the
conditions contained in the Instrument of Disposition, will result
in the subject land reverting to and vesting in the State and entitle
the State to apply to a competent court for a cancellation of the
Instrument of Disposition.

11
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Further, Section 11 specifies that any conditions specified in the
Instrument of Disposition will run with the land and bind all
persons who may succeed to the rights of the Transferee and all
persons claiming under the Transferee in terms of Section 11 of
the Act.

Section 12 declares that any transfer by the Transferee to another
person, of any land which is the subject matter of an Instrument
of Disposition made under the provisions of the Act, shall be void
and inoperative unless the prior written consent of the land
Commissioner to the transfer, has been obtained.

The manner of succession to land which is the subject matter of
an Instrument of Disposition made under the Act upon the death
of the Transferee (without him making a nomination of a
successor) under the provisions of Section 9 of the Act, is
specified in Section 10 of the Act. These provisions ensure that,
upon the death of the Transferee (without first nominating a
successor), his rights devolve on his surviving spouse and,
thereafter, his heirs.

Section 15 authorises the Government Agent to enter into and
inspect any land which is the subject matter of a Grant made
under the Ordinance.

Further, as per Section 16(1) of the Act, the administration of the
Act falls within the purview of the Land Commissioner.

(iii) Grants/Leases issued under the Crown Lands Ordinance
(as amended).

The preamble to the Crown Lands Ordinance states that it is “70
MAKE PROVISION FOR THE GRANT AND DISPOSITION OF
CROWN LANDS IN CEYLON;FOR THE MANAGEMENT AND
CONTROL OF SUCH LANDS AND THE FORESHORE; FOR
THE REGULATION OF THE USE OF WATER AND LAKES
AND PUBLIC STREAMS; AND FOR OTHER MATTERS
INCIDENTAL OR CONNECTED WITH THE MATTERS
AFORESAID.”.

The President is empowered to execute Instruments of
Disposition, by which, Crown Land is granted or sold or leased to
any person in terms of Section 2 read with Section 8 of the
Ordinance.

12
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The conditions specified in an Instrument of Disposition executed
under the provisions of the Ordinance run with the land and bind
the Transferee and all persons claiming under the original
Transferee, in terms of Section 11 of the Ordinance.

Further, any disposition of land which the subject matter of an
Instrument of Disposition made under the provision of the
Ordinance, which has been executed by the Transferee without
obtaining the prior consent or sanction of the President, where
such prior sanction is to be a required condition in the Instrument
of Disposition, shall be considered as void, by operation of
Section 19 of the Ordinance.

As per Section 91 of the Ordinance, the administration of the
Ordinance falls within the purview of the Land Commissioner.

Accordingly, it is observed that the legal regime governing the
alienation of State Land by way of Grants and Instruments of
Disposition made under the aforesaid three Acts of Parliament —
namely, the Land Development Ordinance, Land Grants (Special
Provisions) Act and the Crown Lands Ordinance - does not result
in the Republic renouncing all its interests in the State Land
which is the subject matter of such Grants and Instruments of
Disposition. It is evident that the State retains an appreciable
degree of control over State Land which is the subject matter of
such Grants and Instruments of Disposition even after they are
made, and that there are several significant and long-term
conditions which are attached to the land holdings conveyed to
the Grantees and Transferees of State Land under the aforesaid
enactments. These conditions are attached to the land itself, in
that they pass from generation to generation, preserving at all
times an appreciable degree of the State's power over the land. In
essence, under the existing system, the State maintains its
overarching dominium to a discernible extent. Although
neither the State nor the Grantee holds all three attributes of
dominium to the exclusion of the other party, by virtue of the
conditions attached to the Grants and Instruments of Disposition,
the State retains vital aspects of the ius abutendi [in the sense of
the right to alienate] and also some aspects of the ius utendi. State
Land which is the subject matter of an alienation made by Grants
and Instruments of Disposition executed under the aforesaid three
Acts of Parliament, never loses its essential character of State
Land even after Grant or an Instrument of Disposition is
executed.

13
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However, in view of the provisions of Clause 3(1) of the Bill read
with Clause 30(a) of the Bill, persons who are holders of State
Land under a Grant or an Instrument of Disposition made under
the provisions of the three enactments referred to above, who
receive an “Absolute Land Grant” under the provisions of the
Bill and their successors in title, will hold absolute and
unconditional title to what was “State Land”, notwithstanding the
provisions in Clause 29 of the Bill which impose a measure of
restrictions on the initial transfer of land by the holder of an
“Absolute Land Grant” and place no restrictions on the transfer
of the land thereafter.

Thus, once an “Absolute Land Grant” is made under the proposed
Bill, the State will sever all its control over the land to the benefit
of the receiver. From that point onwards, the Grantee of State Land
under and in terms of the provisions of the proposed Bill will
receive, to the complete exclusion of the State, all attributes of
dominium including unfettered ius abutendi [in the above sense]
and ius utendi. Stripped to essentials, the objective of the Bill is to
convert State Land to land simpliciter.

In such circumstances, we fail to see how the proposed Bill can
be construed as anything other than one to provide for alienation
of State Land. In our view, the Bill quite plainly deals with the
same.

Therefore, it is incumbent on this court to consider the legislative
competence of Parliament with regard to State Land and its
alienation, particularly in light of Item 18 of List I of the Ninth
Schedule and Appendix II thereto.

Legislative competence of the Parliament to enact laws
relating to State land

“Land - Land, that is to say, rights in or over land, land tenure,
transfer and alienation of land, land use, land settlement and land
improvement, to the extent set out in Appendix II, is a Provincial
Council Subject as per Item 18 of List I to the Ninth Schedule. As
observed by this Court in the Determination of Agrarian Services
(Amendment) Bill (S.C. Special Determination Nos:2/91 and
4/91), it is not possible to determine whether a particular subject

14
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falls squarely into a particular List by merely looking at the
heading in those Lists. In the Determination referred to, this Court
further observed, “Nor can it be assumed that the title of an
enactment conclusively establishes that its subject matter falls
within an item bearing a similar heading in one of the Lists”.
Thus, jurisprudence already exists that when interpreting the
Provincial Council List (List I of the Ninth Schedule), one needs
to consider the scope of the subjects and examine the degree of
power that each entity has been vested with, instead of limiting
the analysis to the bare letters of the Lists. Our view resonates
with the said view in this regard, subject however to the
observation that the said ‘purposive’ approach would apply only
with regard to the question of ‘legislative competence’. We are of
the view that, a degree of restraint is appropriate when applying a
‘purposive’ approach to determine the ambit of the subjects
included in the Provincial Council List, where a Court is called
upon to decide the ‘legislative procedure’ which is applicable.

Following the establishment of Provincial Councils through the
13" Amendment, the Legislature delegated some of its powers to
the Provinces in respect of certain subjects referred to in the Ninth
Schedule. The legislative power that was thus delegated to the
Provincial Councils, finds expression in Article 154G(1) of the
Constitution which empowers the Provincial Councils to make
statutes applicable to the Provinces with respect to any matter set
out in List I of the Ninth Schedule [the Provincial Council List].
The scheme being one of delegation of statutory powers in
respect of specified subjects to the Provinces, Sub Article (7) of
Article 154G reserves for the centre all statutory powers in
respect of the matters set out in the Reserved List (List II of the
Ninth Schedule), and keeps intact the specific plenary legislative
powers under Article 154G(10) and Article 154G(11), which
respectively read;

Article 154G(10): “Nothing in this Article shall be read or
construed as derogating from the powers conferred on
Parliament by the Constitution to make laws, in accordance with
the Provisions of the Constitution (inclusive of this Chapter), with

respect to any matter, for the whole of Sri Lanka or any part
thereof.”

15
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Article 154G(11): “Notwithstanding anything in paragraph (3) of
this Article, Parliament may make laws, otherwise than in
accordance with the procedure set out in that paragraph, in
respect of any matter set out in the Provincial Council List for
implementing any treaty, agreement or convention with any other
country or countries or any decisions made at any international
conference, association, or other body.”

Further, Article 154G(3) deals primarily with procedure and reads
as follows:-

“No Bill in respect of any matter set out in the Provincial
Council List shall become law unless such Bill has been
referred by the President, after its publication in the
Gazette and before it is placed on the Order Paper of
Parliament, to every Provincial Council for the expression
of its views thereon, within such period as maybe specified
in the reference...”

The implication of the Constitutional provisions referred to
above, therefore, would be that, even in respect of subjects listed
out in List I (the Provincial Council List), the Constitution
provides for the centre to exercise legislative powers in the areas
specified in Articles 154G(10) and 154G(11), or by following the
procedure set out in Articles 154G(3), notwithstanding legislative
powers which have been conferred on Provincial Councils by
Article 154G(1).

Thus, appreciation of the precise scope of the legislative power of
the Provincial Councils is significant when determining the
constitutionality of Bills. Article 154G(1) read with Articles 154
(G)(3), 154G(10) and 154G(11) makes it abundantly clear, that
the simple inclusion of a subject matter in the Provincial List,
does not vest the Provincial Council with sole power to make
legislation in respect of the subjects referred to in Article 154G(1)
and set out in List I of the Ninth Schedule.

Powers of the Provincial Councils with regard to alienation of
State Lands

The Constitutional provisions relating to Land and State Land are
found in Article 33(2)(f) (as amended by the 19" Amendment),

16



State Land (Special Provisions) Bill

List I and its Appendix II (the Provincial Council List) and List II
(the Reserved List), of the Ninth Schedule to the Constitution.

The Ninth Schedule, List I (the Provincial Council List) refers to:
“Land. - Land, that is to say, rights in or over land, land tenure,
transfer and alienation of land, land use, land settlement and land
improvement, to the extent set out in Appendix IL.”

List II states: “State Lands and Foreshore, Except to the Extent
Specified in Item 18 of List I.”

Although List I chronologically precedes List II, we are in
agreement with the observation made by Mohan Peiris, C.J. in the
case of Superintendent Stafford FEstate and two others vs
Solaimuthu Rasu 2013 1 S.L.R. 25 where His Lordship
observed, “Thus the Constitution as far as State land is
concerned traverses from List Il via List I, to final destination
Appendix II”. Additionally, the Reserved List may be taken as
the starting point of any analysis of legislative competence in this
area, as it is the only List that completely ousts the Provinces
from its ambit.

The subject of “State Lands and Foreshore” is in the Reserved
List (List II). This is however subject to the qualification:
“Except to the extent specified in Item 18 of List
I”’(ProvincialCouncil List).

In the Reserved List (List II) in reference to State Land, it is
stated that, State Land except to the extent specified in Item 18 of
List I (Provincial Council List) vests with the centre.

However, the said Item 18 of List I is subject to a further
limitation in that, the legislative competence of Provincial
Councils shall only be exercised “fo the extent set out in
Appendix 11"

Accordingly, Appendix II of List I states that;
“State land shall continue to vest in the Republic and may be

disposed of in accordance with Article 33(2)(f) (as amended
by the 19" Amendment) and written law governing the matter.

Subject, as aforesaid, “[...] land shall be a Provincial Council
Subject, subject to the following special provisions:-

17
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1. Stale land -

1.1 State Land required for the purposes of the
Government in_a Province, in respect of a reserved or
concurrent subject may be utilized by the Government
in accordance with the laws governing the matter. The
Government shall consult the relevant Provincial
Council with ward to the utilization of such land in
respect of such subject.

1.2 Government shall make available to every
Provincial Council State land within the Province
required by such Council for a Provincial Council
subject. The Provincial Council shall administer
control and utilize such State land, in accordance with
the laws and statutes governing the matter.

1.3 Alienation or disposition of the State Land within
a Province to any citizen or to any organization shall
be by the President on the advice of the relevant
Provincial Council, in accordance with the laws
governing the matter.” (Emphasis added)

The words in List I, Appendix II to the effect, “land shall be a
Provincial Council Subject, subject to the following special
provisions” makes it clear that the Provincial Councils only have
legislative power over those aspects of State Land which have
been specifically assigned to Provincial Councils by List I and its
Appendix II, as referred to in List II.

Thus, as aforesaid, Article 154G(1) does not “automatically” vest
in Provincial Councils, the exclusive statutory powers over any
subject which is mentioned in List 1.

The ambit of legislative competence of the Provincial Councils
depends on two threshold requirements; firstly, the subject matter
must fall outside the Reserved List and secondly, it must be free
from any restrictions within List I, or anywhere else in the
Constitution, curtailing the legislative power of the Provincial
Councils.
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In this regard we are of the opinion, that the inclusion of the
words, “Subject, as aforesaid, “[...] land shall be a Provincial
Council Subject, subject to the following special provisions” in
Appendix II, is a deliberate restriction introduced by the framers
of the 13™ Amendment, on the aforesaid Provincial legislative
competence.

In a context where Appendix II reserves “alienation and
disposition” of State Land to the central competence, upholding
the petitioners' submission that the subject matter of Paragraph
1.3 of Appendix II falls exclusively within the competence of a
Provincial Council's legislative power, would have the effect of
vesting the Provincial Councils with autonomous legislative
power per se in respect of the act of 'alienation' of State Land
situated within the Province. Such a contention would be in direct
conflict with the words, “land shall be a Provincial Council
Subject, subject to the following special provisions” in Appendix
I1.

However, this should not be construed to mean that the Provincial
Councils have no role to play at all in respect of the alienation of
State Land within the Province. On the contrary, as Appendix II
itself very clearly demonstrates, Provincial Councils have a
‘functional/advisory’ role to play in the mechanism. Yet, this is a
limited role and does not confer any form of legislative
competence upon Provincial Council to pass enactments relating
to the alienation of State Land.

Any interpretation to the contrary would mean that the centre has
ceded its legislative powers over State Land to the periphery,
which in turn results in nine Provinces being given the power to
decide on ‘alienation of State Land’ in possibly nine different
ways. One may argue that such a result is inconceivable as the
periphery, in any case, has to function under 'National Land
Commission's Policy'. But such a contention cannot be sustained,
as the Constitution states that, “National policy on land use will
be based on technical aspects (not on political or communal
aspects), and the Commission will lay down general norms in
regard to the use of land, having regard to soil, climate, rainfall,
soil erosion, forest cover, environmental factors, economic

viability, &c”.

19



Decisions of the Supreme Court on Parliamentary Bills

Thus, if legislative competence over the alienation of State Land
is to be divested from the centre and given to the periphery, firstly
it would risk the promulgation of a national policy on State Land.
The Court ventures to point out that it was not the intention of
framers of the 13™ Amendment to risk national policy, and this is
evident from Article 154G(10) which states; “Nothing in this
Article shall be read or construed as derogating from the powers
conferred on Parliament by the Constitution to make laws, in
accordance with the Provisions of the Constitution (inclusive of
this Chapter), with respect to any matter, for the whole of Sri
Lanka or any part thereof”. Therefore, we are of the view that
any interpretation that hinders a national policy or consistent
application of law should be rejected.

Secondly, and more importantly, vesting 'alienation' in the
provincial legislative competence will result in the ownership of
State Land being given to the Provincial Councils by implication,
for one cannot make laws ‘alienating’ something which they do
not own. This would then render nugatory, the Paragraph 1.2 of
Appendix II which states, “Government shall make available to
every Provincial Council State Land within the Province
required by such Council for a Provincial Council subject.”

The only interpretation that stands to avoid all these conflicts, is
to construe that legislative competence over State Land and its
alienation is reserved for the centre, with the Provincial Councils
having only an advisory/functional role to play in carrying out the
process of alienation of State Land.

Procedure for legislating

This then brings us to examining Article 154G(3) of the
Constitution, which states that, “No Bill in respect of any matter
set out in the Provincial Council List shall become law unless
such Bill has been referred by the President, after its publication
in the Gazette and before it is placed on the Order Paper of
Parliament, to every Provincial Council for the expression of its
views thereon, within such period as may be specified in the
reference |[...]”"(emphasis added).

The question would then be about ascertaining the effect of the
words “any matter set out in the Provincial Council List”.
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In our view, the Court is required to go by the strict letter in this
matter, as the intention of the 13™ Amendment was to devolve
powers to the Provinces to the proper extent set out therein. This
leads to the conclusion that Parliament must refer proposed Bills
for the views of the Provincial Councils, if the subject matter of
the Bill finds expression in List 1.

We are of the view that the Court should refrain from an
interpretation of these words in a manner which will blur the lines
drawn in the Ninth Schedule and cause a conflict between the
provisions therein. This was what Fernando J. expounded to in
the Determination of the Agrarian Services (Amendment) Bill
[S.C. Special Determination 2/91 and 4/91]. His Lordship
stated that the outcome of the interpretation of the Ninth Schedule
must be “to reconcile entries in Lists I, Il and IIl of the
Constitution and attributing any conflict between the powers of
the Centre and the Provinces must be avoided.”

While agreeing with this prudent observation, this Court,
nevertheless wish to reiterate the initial observation that this
construction applies insofar as the -‘legislative power’ is
concerned, as distinct and different from the ‘legislative
procedure’ to be followed by Parliament. This is primarily
because, the Constitution has already in no uncertain terms laid
down the only exceptions to the procedure set out in Article
154G(3), which are Article 154G(10) and Article 154G(11).

Accordingly, it is seen that, the only time Parliament is permitted
to bypass the procedure set out in Article 154G(3) is when it is
legislating under Article 154G(10) or Article 154G(11).

In our view, this conclusion receives credence within the
constitutional scheme, for the reason that Article 154G(3) is only
a procedural step. It does not impinge on Parliament's legislative
competence, for if the intention of the framers of the
13" Amendment truly was to exclusively reserve that legislative
competence to the Provincial Councils, there would be no
necessity to provide a mechanism for Parliament to usurp the
same. Therefore, Article 154G(3) is not to a bar to central
legislative competence. It is simply an embodiment of ‘comity’.
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Naturally, this interpretation results in the requirement that,
Parliament must first refer to Provincial Councils all Bills dealing
with subject matter which is properly within the ambit of List I —
even if Provincial Councils only have a functional power as
opposed to legislative, in respect of that subject matter. However,
this procedure is constitutionally mandated and does not affect the
legislative competence of Parliament, with the relevant legislative
power remaining with Parliament. Following this procedure may
make the legislative process more time-consuming. However, the
fact that a constitutionally mandated procedure may at times be
time-consuming or even cumbersome, cannot be taken as a
ground to invalidate constitutional requirements.

Apart from the threshold issue that this court had addressed
above, learned Counsel who represented the Petitioners raised
several other grounds of challenge such as; submissions that the
Bill is inconsistent with Articles 12(1), 3 and 4 of the Constitution
and submissions that certain Clauses of the Bill violate the
Directive Principles of State Policy enshrined in Article 27 of the
Constitution. In addition, learned President's Counsel for the 4"
Petitioner also contended raised that the placement of the Bill on
the Order Paper is irregular on the basis of his submission that
His Excellency, the President being the head of the Cabinet of
Ministers in terms of Article 42(3) of the Constitution, had not
given his approval to the Bill.

Determination

Non-adherence to the procedure stipulated under the Constitution
in placing the Bill on the Order Paper of the Parliament has been
the preliminary ground of challenge. Accordingly, the Court
determines that, for the reasons set out earlier, which led us to
hold that the proposed Bill deals with the alienation of State
Land, and that the Bill should be regarded as one relating a
subject listed in the Provincial Councils List insofar as the
procedure to be followed is concerned, this Bill must be referred
to the Provincial Councils for the expression of their views, in
terms of Article 154G(3) of the Constitution. By operation of
Article 154G(3), the Bill cannot be validly placed on the Order
Paper of Parliament and thereafter become law, until that is done.
However, the Court reiterates that the said procedure must be
adopted not because ‘alienation’ of State Land falls within the
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"legislative competence' of Provincial Councils, but for the reason
that the 'procedure for legislating Acts' which deal with any
subject falling within the Provincial Councils List, mandates that
it should be so.

For the reasons set out above, we make the determination in terms
of Article 120 read with Article 123 of the Constitution, that the
Bill in question is in respect of a matter set out in the Provincial
Councils List, and shall not become Law unless it has been
referred by His Excellency, the President to every Provincial
Council, for the expression of their views thereon, and only
thereafter be placed on the Order Paper of Parliament, as required
by Article 154G(3) of the Constitution. Since, the Bill has been
placed on the Order Paper of Parliament without compliance with
the provisions of Article 154G(3), we would not at this stage
make a determination as to the other grounds of challenge
referred to above.

We place on record our deep appreciation of the assistance given
by the learned President's Counsel and other Counsel for the
Petitioners and the learned Additional Solicitor General who
appeared on behalf of the Hon. Attorney-General.

Buwaneka Aluwihare, PC
Judge of the Supreme Court

Prasanna Jayawardena, PC
Judge of the Supreme Court

L.T.B. Dehideniya
Judge of the Supreme Court
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The Court assembled for the hearing on 31.07.2019 and
01.08.2019.

A Bill titled “Holidays (Amendment)” was published in the
Gazette on 3™ July, 2019 and was placed on the Order Paper of
Parliament on 23" July, 2019. This is a Private Members’ Bill.

The above mentioned petitioners have filed two petitions S.C.
((SD) No. 6/2019 and S.C. (SD) No. 7/2019) invoking the
jurisdiction of this Court under Article 121(1) in respect of the
aforementioned Bill. The Petitioners have prayed for a
determination under Article 123 of the Constitution as to whether
the said Bill or any provision thereof is inconsistent with the
Constitution.

These petitions have been filed in the Registry of the Supreme
Court on 29™ July, 2019. Upon receipt of the said petitions this
Court issued notice on Hon. Attorney-General as required by
Article 134(1) of the Constitution. Court commenced hearing on
31¥July, upon being satisfied that copies of the two petitions have
been dispatched to the Speaker under Registered Post on 29™
July, 2019. The Court allowed the applications by two
intervenient parties to intervene in these proceedings.

Thereafter the Court proceeded to hear the submissions of the
learned Counsel for the Petitioners, learned Counsel for the
Intervenient parties and the learned Additional Solicitor General
representing the Hon. Attorney-General. This Court exercising its
discretion under Article 134(3) read with Rule 63(iii) of the Rules
of the Supreme Court granted permission to Dr. Wijeyadasa
Rajapakshe, PC who represented an intervenient party to make
submissions before this Court in his capacity as the Member of
Parliament who presented this Private Members’ Bill, in addition
to the submissions he made as Counsel for the intervenient party.

The Bill proposes to amend the Holidays Act, No. 29 of 1971
through the following two Clauses:-

1) Clause 2
By insertion of a new section to be added to the Principle

Enactment (Holidays Act, No. 29 of 1971) as Section 14A,
immediately after its Section 14.
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The proposed Section 14A reads as follows:-

"14A. No person shall on any Full Moon Poya Day or any
Sunday till 3.00 p.m. conduct or caused to be conducted
or facilitate for any tuition class for students attending
schools at any premises or any location.”

2) Clause 3
To amend the existing Section 17 of the Principle
Enactment (Holidays Act, No. 29 of 1971) by deleting
words “One thousand Rupees” and by substitution
therefor of the words “Ten thousand Rupees”.

Two Petitioners in their petitions have alleged that the above two
clauses are inconsistent with Articles 3, 4, 12(1), 12(2), 14(1)(g).

All the other parties including the learned Additional Solicitor
General submitted that either of the clauses or the Bill in its
entirety do not violate any provision of the Constitution

Learned Additional Solicitor General further submitted that the
amendments proposed to the Holidays Act through the Bill are
well within the objectives and the legislative scheme of the
principal Act. The long title of the Holidays Act, No. 29 of 1971
reads as “An Act to declare every Full Moon Poya Day and
Sunday as Public Holidays; To make special provision for the
observance of the Full Moon Poya Day; to repeal the Holidays
Act, No. 17 of 1965: and to make provision in regard to matters
connected therewith or incidental thereto”. Section 2 of the Act
declares that every Full Moon Poya Day and Sunday as Public
and Bank Holidays. Clause 2 of the Bill under consideration
proposes to insert a new Section, Section 14A to the Part II of the
main Act. It was submitted that both “Sundays and Poya Days”
have been clubbed together in the proposed new section and the
objective of the proposed amendment is well within the overall
objective of the principal Act.

Dr. Wijeyadasa Rajapakshe, PC as well as the Counsel for His
Eminence Malcolm Cardinal Ranjith, Archbishop of Colombo,
submitted that the amendments proposed through this Bill provide
an opportunity for the children to grow in an environment which
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will enrich them with the cultural and religious practices and
teachings that will guide them to be law abiding responsible
citizens with due respect to their own culture and religion. Courts
attention was drawn to correspondence between His Eminence
Archbishop of Colombo and His Excellency the President (which
were marked X1 and X2 and attached to the affidavit of His
Eminence Arch Bishop of Colombo), focusing on the need to
create an opportunity for children to gain full benefit from the
guidance and teachings offered by their respective religious
dignitaries specially held on Sunday mornings. Mr Rajapakshe
further submitted that, Most Venerable Mahanayakes and other
religious dignitaries also raised similar and grave concerns, at
numerous occasions.

Whether Clause 2 is consistent with Article 12(1) of the
Constitution

Learned Counsel for the Petitioner submitted that there is no
justification to prohibit only those who are conducting tuition
classes as proposed by Clause 2. He further submitted that, this
discriminates tuition masters against those who are engaged in
other professions. It is on that footing that the learned Counsel for
the Petitioner sought to argue that the proposed amendment in
Clause 2 (proposed section 14A) is inconsistent with Article 12
(1) of the Constitution.

Article 12(1) of the Constitution reads as follows:-

“All persons are equal before the law and are entitled
to the equal protection of the law”.

This Court, in its determination (Decisions of the Supreme Court
on Parliamentary Bills, Vol. VII (1991-2003), p.191) on the
constitutionality of the “Private Medical Institutions
(Registration)” Bill observed that, “equality as enshrined in
Article 12 of the Constitution, permits legislation based on a
reasonable  classification ~where the criteria for such
classification advances its objectives. The Bill undoubtedly
subjects Private Medical Institutions to a different legal regime
than the one applicable to State Sector Institutions as contended
by Counsel for Petitioners. But we are of the view that there is a
reasonable basis for such classification”.
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It would be opportune at this stage to refer to a passage from
another special determination (S.C. (SD) No. 2/2011, Decisions
of the Supreme Court on Parliamentary Bills, Vol. X
(2010-2012), p. 46) by this Court. In the said determination this
Court considered whether the classification of some assets and
enterprises for the purpose of “Revival of Underperforming
Enterprises and Under Utilized Assets Bill” would make the said
provisions inconsistent with Article 12(1) of the Constitution.
This Court in that determination stated as follows:-

“..dArticle 12(1) of the Constitution, which refers to the
right to equality, clearly states that all persons are equal
before the law and are entitle to the equal protection of
the law.

Equality, which is a concept based on the firm foundation
of the Rule of Law, does not forbid reasonable
classification. A classification, which is not arbitrary,
could be regarded as valid and permissible and for this
purpose it would be necessary for such classification to be
founded upon reasonable differentia. As has been stated
in the well-known decision of Ram Chrishna Dalmia vs
Justice Tendulkar (AIR (1958) S.C. 538) for a
classification to be valid, there are 2 conditions that
should be satisfied which could be stipulated as follows:-

1. That the classification must be founded on
an intelligible differentia which distinguish persons
or things that are grouped together from others who
are left out of that group,; and

2. That the differentia must bear a reasonable, or a
rational relation to the objects and effects sought to
be achieved by the statute in question.

Considering the aforementioned conditions, it is
abundantly clear as stated in Budhan Choudhary vs State
of Bihar (AIR (1955) S.C. 191) what is necessary is that
there should be nexus between the basis of classification
and the object of that enactment that carries such
classification...”
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This Court in the above determination, has held that Article 12(1)
of the Constitution does not forbid such classification.

This Court also has endorsed the test enunciated by aforesaid
Indian Cases on several other occasions, “Palihawadana vs
Attorney-General & Others, (1978, 1979, 1980) 1 SLR 65, Tuan
Ishan Raban & Others vs Members of the Police Commission,
(2007) 2 SLR 351, Abeywardane vs Inspector General of Police
and Others (1991) 2 SLR 349)”.

Admittedly (Paragraph 7(i) of the Petition), the objective of the
Bill is to place limitations on conducting tuition classes on
Sundays and Poya days. The proposed amendment (Clause 2) has
distinctly identified the group to be banned. What is banned is
“any tuition class for students attending schools”. There is no
discrimination against any type/category of tuition classes within
that classified group. All types of tuition classes for students
attending schools are covered. Therefore, this Court is of the view
that the classification “any tuition class for students attending
schools” found in Clause 2 has been founded on an intelligible
differentia which clearly distinguishes the persons in that group,
whether they be students or tuition teachers or facilitators of
tuition classes, as the case may be, from others who are left out
from that group. Further this Court is also of the view that the
said differentia is reasonable and rational in relation to the objects
and effects sought to be achieved by the proposed amendment.
We are of the view, that Clause 2 of the proposed Bill is
consistent with Article 12(1) of the Constitution.

Whether Clause 2 is consistent with Article 12(2) of the
Constitution

It is the position of the Petitioner that this proposed Bill is
inconsistent with the Article 12(2) of the Constitution. The
Article 12(2) reads as follows:-

“No Citizen shall be discriminated against on the grounds
of race, religion, language, caste, sex, political opinion,
place of birth or anyone of such grounds.”(provisos are
not quoted here as they are not relevant.)
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As per the proposed Clause 2, no tuition teacher is going to be
discriminated due to his or her race, religion, language, caste, sex,
political opinion, place of birth or anyone of such grounds. On the
other hand, its effect is on all the students attending schools,
without being discriminated on any of the aforesaid grounds, as
no tuition will be available for all the students attending schools,
during the time period contemplated in the aforesaid clause.

Both Petitioners have stated in their petitions that the amending
Bill imposes an irrational and arbitrary discrimination between
students belonging to different religions and communities. The
Counsel for the Petitioner, submits that this proposed amendment
deprives Hindu and Muslim students of their opportunities and
serves only the Buddhists and Christian students. However, there
was no material placed before the court to show that Hindu and
Muslim Students do not have their Sunday Schools or Hindu or
Muslim or students who do not follow a religion, cannot use the
same time period for the upliftment of their religious or cultural
or moral values, as the case may be.

Dr. Wijeyadasa Rajapakshe, in support of the Bill submitted that
in a highly competitive environment having tuition classes even
on Sundays and Poya days is inimical to the mental and physical
well-being of young students and to the contrary the learned
Counsel for the Petitioners tried to convince the court that tuition
classes are the need of the day for the success in this competitive
environment. However,what this Court has to consider is whether
the Clause 2 is in conflict with the Rights guaranteed under
Article 12(2) of the Constitution.

Even if this Court, for the sake of argument, considers that access
to tuition is a part and parcel of right to education and a necessity
today, intended regulation by the Bill causes no discrimination
but provides an equal opportunity to have access to it. Otherwise,
the students who want to or parents who want their children to
attend religious institutions on Sundays and Poya Days have to
compromise their right to engage in religious and moral
development due to the high competition or lose the opportunity
to attend tuition classes, merely because they wish to enjoy a right
guaranteed by the Constitution. By regulating the time as
proposed by the amendment, everyone including an atheist gets
an opportunity to attend tuition as well as allocate time for his
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mental and physical well-being according to his belief or
understanding without compromising his constitutionally
accepted Rights. As such, this Court cannot come to the
conclusion that the proposed Bill violates Article 12(2) of the
Constitution.

Whether Clause 2 is consistent with Article 14(1)(g) of the
Constitution

Article 14(1)(g) of the Constitution reads as follows:-

“Every citizen is entitled to the freedom to engage by
himself or in association with others in any lawful
occupation, profession, trade, business or enterprise”.

Learned Counsel for the petitioners submitted that the tuition
masters are entitled to engage in conducting tuition classes. Such
a right has been guaranteed under Article 14(1)(g) of the
Constitution. It is therefore his submission that the prohibition on
conducting tuition classes in Clause 2 of the Bill violates the
provisions in Article 14(1)(g) of the Constitution.

It is important to note that Article 14(1)(g) needs to be read with
Article 15(7) of the Constitution, which is as follows:-

Article 15(7)

“the exercise and operation of all the fundamental
rights declared and recognized by Articles 12, 13(1),
13(2) and 14 shall be subjected to such restrictions as
may be prescribed by law in the interest of national
security, public order and the protection of public
health or morality or for the purpose of securing due
recognition of the rights and freedom, of others, or of
meeting the just requirements of the general welfare of
a Democratic society. For the purposes of this
paragraph “law” includes regulations made under the
law for the time being relating to public security.”

This Court when it was called upon to determine the
constitutionality of the provisions in “Employees’ Pension
Benefits Fund Bill” considered the nature of the right guaranteed
by Article 14(1)(g). The relevant part from that determination
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(S.C. (SD) No. 91 of 2011, Decisions of the Supreme Court on
Parliamentary Bills, Vol. X, (2010-2012), page 42) stated as
follows:-

‘... accordingly, the right guaranteed in terms of
Article 14(1)(g) cannot be taken as a right which is
unrestricted in its application as there cannot be
absolute or unrestricted rights existing in any modern
state. The rights must be reasonably exercised without
any conflicts ...”

Further, it is pertinent to note that Article 28(c) and 28(e) provide
that every person in Sri Lanka has a fundamental duty “fo work
conscientiously in his chosen occupation” and “fo respect the
rights and freedoms of the others”.

We note that the objectives of restrictions to the right recognized
under Article 14(1)(g), as provided under Article 15(7) include
protection of morality, securing due recognition and respect for
the rights and freedoms of others and meeting the just
requirements of the general welfare of the democratic society.

“Morality” is defined in Oxford Advance Learners Dictionary,
New 9"Edition as “Principles concerning right and wrong or
good and bad behavior”.

It is also important to note that Article 27(1) provides that the
Directive Principles of State Policy as recognized in Sub Articles
of Article 27 should guide interalia the Parliament in the
enactment of Laws. Article 27(13) provides “The State shall
promote with special care the interests of children and youth, so
as to ensure their full development, physical, mental, moral,
religious and social and to protect them from exploitation and
discrimination”. Further Article 27(2)(g) and Article 27(11)
recognize the importance of “raising the moral and cultural
standards of the People and ensuring the full development of
human personality” and the obligation on the part of the State to
“create the necessary economic and social environment to enable
people all religious faiths to make a reality of their religious
principles”. Furthermore, the State shall assist the development
of the cultures-vide Article 27(10) of the Constitution.
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When these provisions are taken together it recognizes the
importance of creating an environment for the children to conduct
their text book based academic activities without compromising
an opportunity to learn how best such knowledge can be utilized
when they take up different responsibilities in the society with
due sensitivity and respect to the moral, cultural and religious
principles.

It is also pertinent to note that, Article 12(4) recognizes that the
Fundamental Rights recognized in Articles 12(1) and 12(2) shall
not “prevent special provision being made by law... for
advancement of ... Children”.

Counsel for the Petitioner submitted that the Right to Education is
a Fundamental Right as recognized by the Supreme Court and
therefore should neither be denied nor restricted. It is our view
that term Education should not be narrowly interpreted and
confine it to textbook related education. Article 29 of the
Convention on the Rights of the Child provides as follows:-

“State parties agree that the education of the child shall
be directed to:

a) The development of the child's personality, talents
and mental and physical abilities to their fullest
potential;

b) The development of respect for human rights and
fundamental freedoms and for the principles
enshrined in the Charter of United Nations,

¢) The development of respect for the child's parents,
his or her own cultural identity, language and
values, for the national values of the country in
which the child is living, the country from which he
or she may originate and for civilizations different
for his or her own;

d) Preparation of the child for a responsible life in a
free society in the spirit of understanding, peace,
tolerance, equality of sexes and friendship among
all peoples, ethnic, national and religious groups
and persons of indigenous origin;

e) The development of respect for natural
environment.”

Further, Article 26 of the Universal Declaration of Human Rights
provides:
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“Everyone has the right to education. Education shall
be free, at least in the elementary and fundamental
stages. Elementary Education shall be compulsory.
Technical and professional educations shall be made
generally available and higher education shall be
equally accessible to all on the basis of merit.
Education shall be directed to the full development of
the Human Personality and to the strengthening of
respect of human rights and fundamental freedoms. It
shall promote understanding, tolerance and friendship
among all nations, racial or religious groups, and
shall further the activities of the United Nations for the
maintenance of Peace. Parent’s have a prior right to
choose the kind of education that shall be given to
their children”.

Any attempt to undermine the overall objective of Education by
limiting or restricting or attaching undue prominence to text book
related or school curricular exam-oriented education, will not
only erode the Right to Education but also will defeat the
rationale of Education.

We observe that the proposed amendments do not have an effect
of a complete ban on Tuition Classes. Therefore, individuals who
are engaged in conducting such classes are not deprived of an
opportunity to engage in their chosen field of occupation. As
submitted by the learned Additional Solicitor General what would
require is a rescheduling of their classes with a proper
management of their schedules.

It is our view, such rescheduling with due respect to the overall
development of children with the final objective of providing an
opportunity for children to become responsible citizens, would
provide an opportunity for tuition masters to engage in their
chosen field of occupation, while creating a better environment
for children, by giving them an opportunity to grow up, with due
respect to moral, cultural and religious teachings and practices
and become responsible citizens.

We also observe when Article 14(1)(g) guarantees a citizen's
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freedom to engage in a lawful occupation, profession, trade,
business or enterprise, in the same strength Article 14(1)(e)
assures a citizen his freedom to manifest his religion or belief in
worship, observance, practice and teaching. When Clause 2 of the
Bill is considered in the context of these provisions of the
Constitution, we are of the view that said Clause does not violate
Article 14(1)(g) of the Constitution but brings about an
equilibrium between aforesaid freedoms.

Whether Clause 3 is consistent with Article 12(1) of the
Constitution

Clause 3 of the Bill only proposes to amend an existing provision
namely Section 17 of the Holidays Act, No. 29 of 1971. The said
proposed amendment only seeks to increase the existing fine of
Rs. 1000 to Rs. 10,000.

Therefore, we are of the opinion that Clause 3 is not inconsistent
with any provision of the Constitution.

Learned Counsel for the Petitioner submitted that the word
“tuition” and the phrase “students attending schools” in Clause 2
are vague. It is therefore his submission, that no citizen would be
safe when such law which does not distinctly identify the offence,
becomes part of Criminal Law.

On a close examination of terminology in Clause 2 this Court is
of the view there is no ambiguity on the type of the act that is
prohibited by the proposed amendment. It is the conduct, causing
to be conducted or facilitating the conduct of Tuition Classes
within a prescribed time period, that has been prohibited. The
time period is identified without any ambiguity as up to 3.00 p.m.
on Sundays and Poya Days. The category of persons to whom
such classes are conducted is also specifically identified as
“students attending schools”.

Therefore, this Court is of the view that no ambiguity exists on
the scope of the conduct that is prohibited by this proposed
amendment. Public performance or slaughter of animals per se is
not a crime unless they or any kind of them are prohibited by
some law. However, they have been already criminalized if they
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were done on Poya Dayj, i.e. if they were done within a prescribed
time period, by the main Act (Holidays Act). As such, the
contention of the Petitioners Counsel that conducting or
facilitating tuition class within a prescribed time do not fall within
the criteria of criminalization cannot hold water. On the other
hand, what should be criminalized or not is basically a matter for
the policy makers in the legislature and what this Court should
consider is whether the proposed Bill contravenes any of the
provisions of the Constitution. This Court does not find that
criminalization of conducting tuition classes within a prescribed
time period contravenes any provisions in the Constitution.
Without such criminalization, compliance to the expected
amendments may not become a reality.

Mr. Wijeyadasa Rajapakshe President's Counsel addressing this
Court agreed that adding “for fees” immediately after the term
“tuition class” and adding ‘“under eighteen years of age”
immediately after the word ‘“students” to read as “any tuition
class for fees” and “students under eighteen years of age
attending schools” would bring more clarity to the proposed
section.

The learned Additional Solicitor General also has suggested
interpretation to certain terms for more clarity as follows:-

“tuition class” for the purpose of this section shall mean any class
whether private or otherwise, which provides on payment or for
free (gratis) any form of instruction, teaching, tutoring, coaching,
training or learning to students attending school but excludes any
class conducted in a Daham Pasala, Sunday School or any other
similar class conducted by a place of religious teaching or
worship.

“class” shall mean one or more students attending school.

“Students attending School” shall mean children between the ages
of five and eighteen years.

We agree that such interpretations would bring more clarity. It is
also advisable to exclude classes conducted for the upliftment of
moral and cultural values of the school attending students who do
not follow a religion, from the scope of “tuition class”.

The Counsel for the Petitioners in his submissions while
expanding the scope of the application averred in the petitions
submitted that the proposed Bill violates of Articles 10, 14(1)(a)
and 14(1)(e) of the Constitution.
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As we have already held, that the Bill is well within the
permissible restrictions stipulated under Article 15(7) of the
Constitution we see no merit in this submission. Further, as
discussed before, the proposed Bill creates an environment for
children to receive the textbook related education without
compromising their right to receive education focusing on the
overall development including the enjoyment of the right
guaranteed under Article 10 of the Constitution.

On the foregoing basis, we make a determination in terms of
Article 123(1) of the Constitution, that neither the Bill that seeks
to introduce a new section (Section 14A) and to amend Section
17 of the Holidays Act No.29 of 1971, nor any provision thereof,
is inconsistent with the Constitution.

We place on record our deep appreciation of the assistance given
by the learned Counsel who appeared for the Petitioners, the
learned Counsel who appeared for the Intervenient Petitioners and
the learned Additional Solicitor General who represented the
Attorney General, in these proceedings.

Jayantha Jayasuriya, PC
Chief Justice.

P. Padman Surasena
Judge of the Supreme Court.

E.A.G.R. Amarasekara
Judge of the Supreme Court.

First Reading: 23.07.2019 (Hansard Vol.273;
No.01; Col.48)
Bill No: 288

Sponsor/ Relevant Minister: Dr. Wijeyadasa Rajapakshe, M.P.
Decision of the Supreme 20.08.2019 (Hansard Vol. 273;

Court Announced in No.11; Col. 1235-1280)
Parliament:
Title: Holidays (Amendment) Bill
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S.C.(SD) No. 8/2019 to S.C. (SD) No. 10/2019
“ABOLITION OF DEATH PENALTY” BILL

BEFORE

L. T. B. Dehideniya - Judge of the Supreme Court
Murdu N. B. Fernando, PC - Judge of the Supreme Court
E. A. G. R. Amarasekara - Judge of the Supreme Court

S.C.(SD) No. 8/2019

Petitioner . Prof. Camena Guneratne

Counsel . Saliya Peiris, PC, with Thanuka
Nandasiri

Intervenient Petitioner : Bandula Lal Bandarigoda

Counsel . Suren Fernando with Luwie

Ganeshathasan, Khyati Wikramanayake
and Inshira Faliq instructed by
Vidanapathirana Associates

S.C.(SD) No. 9/2019

Petitioner . Shreen Saroor
Counsel : Pulasthi Hewamanna with Harini
Jayayawardena

Intervenient Petitioner : Jagath Hemachandra

Counsel : Dr.  Jayampathy = Wickramaratne,
PC, with Pubudini Wickramaratne

S.C.(SD) No. 10/2019

Petitioner : Radhika Coomaraswamy
Counsel : Sanjeewa Jayawardena,PC, with Pulasthi
Hewamanna

Respondent : Hon. Attorney-General

Counsel : Nerin Pulle, Deputy Solicitor General, Kanishka
de Silva Balapatabendi, Senior State Counsel
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The Petitioners in the three applications before us have invoked
the jurisdiction of this Court under 121 of the Constitution read
with Article 78 of the Constitution seeking a declaration that the
Bill titled 'An Act to abolish the death penalty and to make
consequential provisions’ is consistent with the Constitution.

At the inception of the proceedings the learned Deputy Solicitor
General raised a preliminary objection that this Court has no
jurisdiction to entertain this application. His contention is that the
jurisdiction on this Court is conferred under Article 12 of the
Constitution only in cases where the Bill is challenged on the
basis that the Bill is inconsistent with the Constitution.

The Counsel for the Petitioner submitted that, the application was
filed anticipating a challenge of the Bill on its inconsistency.

Counsel further submitted that, if the Attorney-General is of the
opinion that this Bill is not in consistent with the Constitution that
the proceedings may be terminated.

The Counsel for the party moving to intervene in this application
was also in agreement with the petitioner.

Article 120 of the Constitution reads thus:

“The Supreme Court shall have sole and exclusive
jurisdiction to determine any question as to whether
any Bill or any provision thereof is inconsistent with
the Constitution:

Provided that...”.

This Article confers jurisdiction only to challenge a Bill or any
provision thereof on the basis of determining the inconsistency
with the Constitution.

This Court has no jurisdiction to entertain an application to
declare that a Bill is consistent with the Constitution.

The Deputy Solicitor General in his submission informed Court
that Attorney-General has already communicated an opinion to
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the Parliament on the constitutionality of the said Bill. We do not
intend to consider the submission since it is a matter between the
Attorney-General and the Parliament.

Application is dismissed.

L. T. B. Dehideniya
Judge of the Supreme Court.

Murdu Fernando,PC
Judge of the Supreme Court.

E.A.G.R. Amarasekara
Judge of the Supreme Court

First Reading: 01.08.2019 (Hansard Vol. 273;
No. 06; Col. 717-718)

Bill No: 291
Sponsor/ Relevant Minister: Bandula Lal Bandarigoda, M.P.

Decision of the Supreme  20.08.2019 (Hansard Vol. 273;

Court Announced in No.11; Col. 1233-1234)
Parliament:
Title: Abolition of Death Penalty Bill
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S.C.(SD) No. 11/2019 and S.C.(SD) No. 12/2019

“RUHUNU ECONOMIC DEVELOPMENT
CORPORATION OF SRI LANKA” BILL

BEFORE

Prasanna Jayawardena, PC - Judge of the Supreme Court
Murdu Fernando, PC - Judge of the Supreme Court
P. Padman Surasena - Judge of the Supreme Court

S.C.(SD) No. 11/2019

Petitioner : Bandula Chandrasiri Gunawardana

Counsel : Manohara de Silva, PC, with Canishka Witharana,
Imalka Abeysinghe and Chandana Boteju

S.C.(SD) No. 12/2019

Petitioner : Premnath Chaminda Dolawatte
Counsel . Canishka Witharana

Respondent : Hon. Attorney-General

Counsel : Sanjay Rajaratnam, PC, Senior Additional
Solicitor General with Mahen Gopallawa,
Deputy Solicitor General

The Court assembled for the hearing at 10.00 a.m. on
30.08.2019.

A Bill titled "Ruhunu Economic Development Corporation of Sri
Lanka" was published in the Government Gazette on 5™ August
2019 and placed on the Order Paper of Parliament on 21*August
2019.

The two petitioners referred to above, have challenged the
constitutionality of the said Bill by petitions presented to this
Court on 27"™August 2019 in terms of Article 121(1) of the
Constitution.
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Both petitions were taken up together. Learned Counsel for the
Petitioners and the learned Senior Additional Solicitor General
for the Respondent made oral submissions, which were
supplemented by written submissions.

It would be useful to first set out a broad overview of what the
proposed Act seeks to do and also the scheme that has been set
out in the Bill with a view to achieving those objectives.

The Bill, according to its Long Title, is “AN ACT TO PROVIDE
FOR THE ESTABLISHMENT OF THE RUHUNU ECONOMIC
DEVELOPMENT CORPORATION OF SRI LANKA FOR THE
PURPOSE OF IDENTIFYING, FORMULATING AND
CO-ORDINATING THE IMPLEMENTATION OF ECONOMIC
DEVELOPMENT PROJECTS, PLANS, PROGRAMMES OR
SCHEMES WITHIN THE RUHUNU DEVELOPMENT AREA
AND FOR MATTERS CONNECTED THEREWITH OR
INCIDENTAL THERETO.”.

The Preamble to the Bill states, “WHEREAS it has become
necessary to lay down the National Policy on Ruhunu Economic
Development to encourage rapid economic development
specifically trade, exports, technology, tourism and modern
agriculture employment opportunities to secure a sustainable
economic development in Sri Lanka. AND WHEREAS it has
become a matter of national importance to establish a
corporation for the purpose of fostering the economic
development.”.

Clause 16(1) of the Bill provides that, the Administrative Districts
of Hambantota, Matara, Galle and Moneragala shall constitute the
“Ruhunu Economic Development Area” for the purposes of the
proposed Act. These four Districts, the first three of which are in
the Southern Province and the other in the Uva Province, are
referred to as “the Area” in the Bill. Next, Clause 16(2),
inter alia, empowers the Minister to publish a Notice specifying
the metes and bounds of “any land area within the Area” and
establishing and designating that “land area within the Area” to
be an “Economic Development Zone” for the purposes of the
proposed Act. Clause 16(2) goes on to state that, upon the
Minister doing so, “Such land area shall stand vested in the
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Corporation.” Thereafter, Clause 16(6) states that, such
Economic Development Zones may be designated as “single
sector” Zones or “multiple sector” Zones which may include “(a)
industries, (b) parks, (c) information communication technology
enterprises; (d) science and technology enterprises; (e) high
technology agricultural enterprises; (f) tourist and recreational
enterprises; (g) business service enterprises;, or (h) livestock
enterprises.”.

Clause 15 of the Bill states that, the National Policy on Ruhunu
Economic Development within the aforesaid Area “shall
strengthen the national economic base of Sri Lanka by among
other things -

(a) developing an international air sea logistic hub in
Hambantota;

(b) promoting globally competitive economic activities
within the area;

(c) increasing the backward linkage of the industries
and services within Sri Lanka;

(d) establishing and designating economic development
zones as a catalyst for economic growth;

(e) creating employment; and

(f) developing a skilled workforce.”.

Thereafter, Clause 18(1) of the Bill deals with giving effect to the
aforesaid National Policy on Ruhunu Economic Development and
states that, the Minister “shall cause to formulate economic
development projects, plans, programmes or schemes necessary
to give effect to the National Policy on Ruhunu Economic
Development.”.

In this background and as envisaged in the Long Title, Clause 2
of the Bill provides for the establishment of a body corporate
called and known as the “Ruhunu Economic Development
Corporation of Sri Lanka” [hereinafter referred to as “the
Corporation”]. Thereafter, Clause 3 makes it clear that the overall
duty of the Corporation shall be to: promote rapid and
internationally focused and also sustainable economic
development within the Area by designating and establishing
Economic Development Zones and by implementing, within
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those Zones, the aforesaid economic development projects, plans,
programmes or schemes formulated by the Minister under Clause
18; to develop a strategic logistics hub with a port and airport,
and to promote local and foreign investments in the Economic
Development Zones. Thus, Clause 3 states that the Objects of the
Corporation shall be to:

(a) promote internationally focused competitive market
driven and rapid sustainable economic development
within the Area by implementing the economic
development projects, plans, programmes or schemes
formulated under Section 18;

(b) develop a strategic logistic hub with a port and an
airport;

(c) establish and designate economic development zones,
and

(d) promote local and foreign investments in the
designated economic development zones.

Clause 4(a) to Clause 4(y) of the Bill list the “powers, functions
and duties” vested in the Corporation for the purpose of
achieving the aforesaid Objects. These provisions, inter alia, state
that the powers, functions and duties of the Corporation include:
formulating a mechanism to stimulate, expand, develop and
strengthen the economic base of Sri Lanka by giving effect to
economic development projects, plans, programmes or schemes
formulated by the Minister under the aforesaid Clause 18 [Clause
4(a)]; providing infrastructure facilities and amenities, including
roads, water supply and housing, for designated Economic
Development Zones as may be required by economic
development projects, plans, programmes or schemes formulated
under Clause 18 [Clause 4(b)], carrying out detailed studies of
such economic development projects, plans, programmes or
schemes and identifying those which should be given priority in
the overall development plan [Clause 4 (c)]; implementing
economic development projects, plans, programmes or schemes
within designated Economic Development Zones [Clause 4(f);
administering the designated Economic Development Zones
[Clause 4(h); maintaining offices or stores outside the designated
Economic Development Zones and executing such work as may
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be necessary outside such Zones [Clause 4(i); communicating the
activities undertaken by the Corporation to the public [Clause 4
()]; requesting any Ministry, Department, Provincial Council,
Provincial Ministry, Provincial Department, Local Authority or
other persons and body of persons, with the concurrence of the
Minister, to take over, maintain and operate any economic
development projects, plans, programmes or schemes [Clause 4
(m)]; carrying out research relating to the economic and social
development of the Area [Clause 4(0)]; causing the preparation of
Environmental Impact Assessment Reports in respect of any
economic development projects, plans, programmes or schemes
within the Area [Clause 4(p)]; providing assistance to facilitate
developers and enterprises within designated Economic
Development Zones by establishing a one stop unit to channel all
their applications for permits, approvals, licenses and facilities for
clearances required for the establishment and operation of their
projects within such Zones and coordinating with Government
and private entities as may be necessary [Clause 4(g)]; making
recommendations to the Minister on policy matters on all aspects
of designation, approval, establishment, operation and regulation
of designated Economic Development Zones and individual
enterprises within the Area [Clause 4(7)]; and promoting local and
foreign investment thereby enhancing the employment
opportunities with the designated Economic Development Zones
[Clause 4(s)].

Other provisions of Clause 4 (a) to () grant the Corporation a
wide range of powers to carry out the aforesaid functions and
duties. These powers include: accepting grants, gifts or donations
from persons or bodies of person in or outside Sri Lanka [Clause
4 (d)]; establishing and enhancing co-operation between inter-
agencies of every Ministry, Department, Provincial Council,
Provincial Ministry, Provincial Department, Local Authority and
other persons and body of persons in carrying out studies and the
implementation of economic development projects, plans,
programmes or schemes [Clause 4(e)]; securing and obtaining
technical and financial assistance [Clause 4(k)]; securing local
and foreign collaboration for carrying out studies and the
implementation of economic development projects, plans,
programmes or schemes [Clause 4(/)]; holding shares in a public-
private partnership entity established for the purposes of
developing and managing the designated Economic Development
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Zones or any other purpose approved by the Cabinet of Ministers
[Clause 4(#)]; imposing or levying a charge for the services
rendered by the Corporation within designated Economic
Development Zones [Clause 4(u)]; and acquiring and holding
immovable property and hiring, leasing, pledging, mortgaging or
selling and disposing of such immovable property [Clause 4(x)].

Part II of the Bill [Clauses 5 to 14] contains provisions relating to
the “ADMINISTRATION AND MANAGEMENT OF THE
AFFAIRS OF THE CORPORATION”. These provisions, inter
alia, state that the administration of the Corporation shall vest in
a Board of Management which consists of four ex-officio
members [the Secretary to the Ministry of Finance, the Secretary
to the Ministry assigned the subject of Southern Development, the
Chairman of the Sri Lanka Ports Authority and the Chairman of
the Board of Investment of Sri Lanka] and four other “appointed
members "who possess suitable academic or professional
qualifications and experience and are to be appointed by the
Minister.

Part III of the Bill [Clauses 15 to 18] contains provisions relating
to the “RUHUNU DEVELOPMENT AREA”. As mentioned
earlier, Clause 15 sets out the National Policy on Ruhunu
Economic Development within the Area while Clause 16(1),
Clause 16(2) and Clause 16(6): define the geographical limits of
the Area; empower the Minister to designate as Economic
Development Zones “any land area within the Area” and also
provide that such land areas “shall stand vested in the
Corporation.”; and describe the activities to be carried out within
such Economic Development Zones, respectively. Further, Clause
16(3) stipulates that the Corporation shall be responsible for the
establishment and supervision of such designated Economic
Development Zones. Thereafter, Clause 16(4) empowers the
alienation or leasing of any land within a designated Economic
Development Zone to any person or body corporate “for the
purpose of achieving the objects of the Corporation and in
accordance with any economic development projects, plans,
programmes or schemes made under Section 18 of this Act”.
Lastly, Clause 16(7) provides that, subject to the provisions of the
Constitution and any written law, the Minister may declare and
designate “amy State Land” as a designated Economic
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Development Zone and goes on to stipulate that any State Land
within a designated Economic Development Zone shall not be
alienated for private use except to the developers, operators or
enterprises or any body of persons established within that
designated Economic Development Zone.

Clause 17 states that, subject to the provisions of any other
written law, no person shall carry on business as an Economic
Development Zone Developer, Operator or Enterprise or provide
or maintain activities or facilities within an Economic
Development Zone except under the authority of a License issued
by the Corporation.

As mentioned earlier, Clause 18(1) requires the Minister to cause
the formulation of economic development projects, plans,
programmes or schemes necessary to give effect to the National
Policy on Ruhunu Economic Development, Clause 18(2) provides
that, the Minister may forward such economic development
projects, plans, programmes or schemes for the approval of the
Cabinet of Ministers.

Part IV of the Act [Clauses 19 to 22] contains provisions relating
to the “CHIEF EXECUTIVE OFFICER AND THE STAFF OF
THE CORPORATION”. These provisions, inter alia, require the
Board of Management, in consultation with the Minister, to
appoint a Chief Executive Officer who will be charged with the
administration of the Corporation and the execution of the
decisions of the Board of Management.

Part V of the Act [Clauses 23 and 24] contains provisions relating
to the “FUND “of the Corporation. These provisions, inter alia,
establish this Fund and state that the Fund shall be credited with
sums voted by Parliament for the use of the Corporation and other
sums which may be received by the Corporation by way of loans,
donations, gifts or grants from any sources whatsoever whether in
Sri Lanka or abroad and sums received in payment for services
rendered by the Corporation. The expenditure incurred by the
Corporation in the exercise and performance of its powers,
functions and duties under the proposed Act, is to be charged to
this Fund. It is specified that the provisions of Article 154 of the
Constitution shall apply to the Corporation, thus making it

49



Decisions of the Supreme Court on Parliamentary Bills

mandatory that the Corporation and its Accounts are audited by
the Auditor General.

Part VI of the Act [Clauses 26 to 42] contains a slew of
“GENERAL” provisions. Among them, Clause 26 provides that
where “any land or any interest in any land within the Area is
required by the Corporation for any of its purposes’’ the Minister
is empowered to take action for the acquisition of such land under
the provisions of the Land Acquisition Act No. 9 of 1950, as
amended, on the basis that such land “shall be deemed to be
required for a public purpose”. Clause 27 states that lands within
the Area which are presently vested in the Board of Investment of
Sri Lanka shall stand vested in the Corporation. Clause 30
provides that the Minister may, with the concurrence of the
Minister assigned the subject of Finance, prescribe financial
incentives and other exemptions available to any category of
investor in accordance with the written law, and the manner of
application and granting of such incentives. Clause 33 empowers
the Corporation, where the Corporation considers it necessary for
the purposes of the Act and with the approval of the Minister, to
give “special or general directions’to any Department or Public
Corporation requiring that Department or Public Corporation to
perform or discharge its functions or duties relating to economic
development projects, plans, programmes or schemes within
designated Economic Development Zones and places a duty on
Departments or Public Corporation to comply with such
directions. Finally, Clause 39 authorises the Minister, in
consultation with the Corporation, to make Regulations in respect
of matters to be prescribed or for the purposes of carrying out or
giving effect to the principles and provisions of the Act. Any such
Regulation will come into operation only upon publication in the
Gazette and must be brought before Parliament for approval.

Mr Manohara De Silva, PC who appears for the Petitioner in S.C.
(SD) 11/2019 and Mr Canishka Witharana who appears for the
Petitioner in S.C.(SD) 12/2019 have both placed at the forefront
of their cases, the submission that “numerous clauses in the Bill
fall within the subjects enumerated in the Provincial Council
List”. They go on to submit that, despite this position, the Bill has
been placed on the Order Paper of Parliament without first
complying with the procedure stipulated in Article 154G (3) of
the Constitution.
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Article 154G (3) stipulates:

“No Bill in respect of any matter set out in the Provincial
Council List shall become law unless such Bill has been
referred by the President, after its publication in the
Gazette and before it is placed on the Order Paper of
Parliament, to every Provincial Council for the expression
of its views thereon, within such period as may be
specified in the reference, and ]

(a) where every such Council agrees to the passing of the
Bill, such Bill is passed by a majority of the Members
of Parliament present and voting; or

(b) where one or more Councils do not agree to the
passing of the Bill, such Bill is passed by the special
majority required by Article 82;

Provided that, where on such reference, some but not
all the Provincial Councils agree to the passing of a Bill,
such Bill shall become law applicable only to the
Provinces for which the Provincial Councils agreeing to
the Bill have been established, upon such Bill being
passed by a majority of the Members of Parliament
present and voting. ".

It is common ground that, the Bill was not referred to the
Provincial Councils before it was placed on the Order Paper of
Parliament on 21% August 2019. Both learned Counsel for the
Petitioners submit that, “Therefore the Bill cannot be proceeded
with and is incapable of passing into law through the process of
the legislature.”.

Learned Counsel for the Petitioners flesh out their aforesaid
contention by submitting that “numerous” Clauses of the Bill are
in respect of matters set out in Items 2, 9, 10, 18, 19, 20, 21 and
34 of the Provincial Council List of the Ninth Schedule to the
Constitution [i.e.:List IJ.

In reply, learned Senior Additional Solicitor General submits that,
the Bill is a “clear and effective articulation of the National
Policy on Ruhunu Economic Development”. In support of this
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position, he cites the aforesaid Preamble to the Bill and submits
the Preamble makes it clear that, the Bill lays down the National
Policy on the subject of Ruhunu Economic Development which is
aimed at encouraging rapid economic development in trade,
exports, technology and modern agriculture and generating
employment opportunities which are necessary to secure
sustainable economic development in Sri Lanka. He further
submits that, Clause 15 details the parameters of this National
Policy while Clause 18 sets out the manner in which such
National Policy is to be given effect and Clause 3 specifies the
Objects of the Corporation and makes it clear that the Corporation
is to be established to further the aforesaid National Policy.

Thereafter, learned Senior Additional Solicitor General submits
that “the formulation of National Policy on all Subjects and
Functions is exclusively within the competence of Parliament and
is the first item listed in List Il (Reserved List) of the Ninth
Schedule to the Constitution.” His contention is that the Bill deals
with matters falling within the Reserved List and not in respect of
any matter set out in the Provincial Council List. On that basis, he
submits that Article 154G (3) of the Constitution will not apply
and that there is no requirement that the Bill should have been
referred to the Provincial Councils in terms of the procedure set
out in Article 154G (3) before the Bill was placed on the Order
Paper of Parliament.

We should mention here that, although neither petition makes a
reference to Article 154G (2) of the Constitution, both learned
Counsel for the Petitioners have made a passing reference in their
written submissions to Article 154G (2) of the Constitution, in
addition to making lengthy submissions with regard to alleged
non-compliance with the provisions of Article 154G (3).
However, it appears to us that this reference to Article 154G (2) is
misplaced since that Article applies to Bills “for the amendment
or repeal”’of provisions of Chapter XVII A of the Constitution
[which deals with Provincial Councils] or the provisions of the
Ninth Schedule to the Constitution [which sets out the Provincial
Council List, the Reserved List and the Concurrent List - i.e. List
I, List IT and List III, respectively]. It is ex facie apparent that
neither the Bill as a whole, nor any of its Clauses, hold out or
have the effect of amending or repealing the provisions of
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Chapter XVII A of the Constitution or the provisions of the Ninth
Schedule to the Constitution.

We should also mention here that, neither petition nor the written
submissions tendered by Counsel for the Petitioners have made
any reference to the Concurrent List. Nevertheless, both learned
Counsel for the Petitioners have referred to Order 51 of the
Standing Orders of Parliament which specifically refers to Bills in
respect of matters set out in the Concurrent List. Since the
Petitioners have not suggested that any of the matters set out in
the Bill under review are in respect of matters set out in the
Concurrent List, Order 51 does not need to be considered.

Therefore, with regard to the aforesaid main thrust of the
Petitioners’ submissions, we are called upon only to determine
the Petitioners’ submission that Clauses of the Bill are in respect
of matters set out in the Provincial Council List.

Accordingly, we have to first determine whether the Bill as a
whole or individual Clauses of the Bill are in respect of matters
set out in the Provincial Council List. It hardly needs to be said
that, an affirmative answer to that question will make compliance
with the provisions of Article 154G (3) mandatory, prior to the
Bill being placed on the Order Paper of Parliament. For the sake
of accuracy, we should mention here that the exception set out in
Article 154G (11) is inapplicable since this is not a case of
implementing a treaty, agreement or convention with any other
country or implementing a decision made at an international
conference or international association or other similar body.

In this regard, it is necessary to keep in mind that the 13"
Amendment to the Constitution [i.e.: Chapter XVII A of the
Constitution and the three Lists in the Ninth Schedule to the
Constitution] were introduced in a bid to devolve a degree of
legislative, executive and administrative authority to the
Provincial Councils which were created by this constitutional
exercise. The ambit and extent of the intended devolution is
specified in Chapter XVII A of the Constitution and the three
Lists in the Ninth Schedule to the Constitution. The devolution of
legislative and executive power to the Provincial Councils is
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limited to that specified extent. Thus, Article 154G (1) and
Article 154G (5) make it clear that the legislative authority
devolved to the Provincial Councils is limited to making statues
in respect of matters set out in the Provincial Council List and to
making statutes, after consultation with Parliament, in respect of
matters set out in the Concurrent List. The supervening legislative
power of Parliament on all matters remains untouched, the only
restriction being that, in the case of Bills for the amendment or
repeal of the provisions of Chapter XVII A of the Constitution
and the Ninth Schedule to the Constitution or Bills in respect of
matters set out in the Provincial Council List or Bills in respect of
matters set out in the Concurrent List, Parliament must follow the
procedure specified in Article 154G (2) or Article 154G (3) or
Article 154G (5), as would be relevant. Next, as made clear by
Article 154C, executive power is devolved to the Provincial
Councils only to the extent of the matters in respect to which a
Provincial Council has the legislative power to make statutes, as
described earlier.

Thus, in the Determination by this Court on the 13"™ Amendment
to the Constitution Bill and the Provincial Councils Bill [S.C. No.
7/87 reported in (SD) Reports Vol. III 21 at p.30-31],
Sharvananda, CJ with Colin-Thome J, Atukorale, J and Tambiah,
J agreeing, stated “In regard to legislative power, although there
is a sphere of competence defined by the two Bills both in respect
of matters set out in the provincial list and in respect of matters
set out in the concurrent list within which a Provincial Council
can enact statute, this legislative competence is not exclusive in
character and is subordinate to that of central Parliament which
in terms of Article 154G (2) and 154G (3) can, by following the
procedure set out therein, over-ride the Provincial Councils.
Article 154G conserves the sovereignty of Parliament in the
legislative field. Parliament can amend or repeal, the provisions
in the Bill relating to the legislative authority of the Provincial
Councils. The Provincial Council is dependent for its continued
existence and validity and for its legislative competence in respect
of matters in the Provincial List and in the Concurrent List on
Parliament. It was submitted by the Petitioners that Articles 154G
(2) and (3) restrict the legislative powers of Parliament, in
respect of matters in the Provincial Council List and the
Concurrent List. In our view Articles 154G (2) and (3) do not
limit the sovereign power of Parliament. They only impose
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procedural restraints. ... No abridgement of legislative
sovereignty is involved when rules prescribe as to how legislative
authority can be exercised. Article 154G (2) and (3) merely set
out the manner and form for the exercise of its legislative power
by Parliament to repeal or amend the provisions of Chap. XVIIA
and the Ninth Schedule or to legislate in respect of any matter
included in the Provincial Council List. ” Ranasinghe J, as he then
was, stated [at p.78]“... the supremacy of the Parliament is
retained - in that it has the power to legislate, even though in a
special manner and form, not only to render ineffective any
statute passed by a Provincial Council in respect of even a
subject set out in the Provincial Council List, but also to repeal
the provisions of Chapter XVII A itself in its entirety.”

With regard to the executive power devolved on Provincial
Councils by the provisions of Article XVII A of the Constitution,
the learned Judges observed [at p. 31] “With respect to executive
powers an examination of the relevant provisions of the Bill
underscores the fact that in exercising their executive power, the
Provincial Councils are subject to the control of the centre and

2

are not sovereign bodies. ”.

Sharvananda CJ, with Colin-Thome J, Atukorale J and Tambiah J
agreeing, [at p. 35-36] went on to observe, “The concept of
devolution is used to mean the delegation of central government
powers without the relinquishment of supremacy. Devolution may
be legislative or administrative or both... the 13" Amendment
Bill defines those areas of activity where decisions affect
primarily persons living in the province. It does not devolve
powers over activities which affect people elsewhere or the well-
being of Sri Lanka generally. The powers that are conferred on
the Provincial Councils are not at the expense of the benefits
which flow from political and economic unity of Sri Lanka.
Political unity means that Parliament, representing all the people
must remain sovereign over their affairs, and that the government
of the day must bear the main responsibility to Parliament for
protecting and furthering the interests of all. Economic unity
means that, the Government must manage the nation's external
economic relations with other countries. The Government must be
able to control national taxation, total public expenditure and the
supply of money and credit and the Government must also keep
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the task of devising national policies to benefit particular parts of
the country and of distributing resources among them according
to relative need. Resources are distributed not according to
where they come from but according to where they are needed.
This applies between geographical areas just as much as between
individuals.”. The learned Judges also stated [at p. 36] “The
general effect of the new arrangement will be to place under
provincial democratic supervision, a wide range of services run
in the respective provinces for the said provinces, without
affecting the sovereign powers of Parliament and the Central
Executive.”.

When seeking to determine the aforesaid question of whether the
Bill as a whole or individual Clauses of the Bill are in respect of
matters set out in the Provincial Council List, it will be useful to
examine previous Determinations by this Court which considered
the manner in which this Court, when examining a Bill in the
exercise of its jurisdiction under Articles 121 and 123 of the
Constitution, should determine the appropriate List in the Ninth
Schedule to the Constitution which encompasses the Bill as a
whole or specific Clauses in that Bill.

In the Determination by this Court [Fernando J, Amerasinghe J
and Wadugodapitiya, J] on the Agrarian Services (Amendment)
Bill [S.C.(SD) 2/1991 and S.C.(SD) 4/1991 reported in SD
Reports Vol. VII p.11], the parties were at divergence with regard
to whether specific Clauses of the Agrarian Services
(Amendment) Bill were in respect of matters set out in the
Provincial Council List or the Reserved List or the Concurrent
List. The observations made by the Court [at p.18] when it
proceeded to determine these questions, are of much value and
are reproduced in extenso:

“In this situation, it becomes incumbent on us to examine
these Lists, as a whole, and to see to what extent they can
be interpreted consistently, and without creating gaps,
anomalies or contradictions.

A comparison of the Reserved List [‘List II'] with the
other two Lists reveals that the headings in that List are
significantly different. In List II, the headings are followed
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by the phrase ‘This would include’; what is reserved is the
subject set out in the heading; if a heading is followed by
a description or an elaboration, this is not for the purpose
of defining or restricting the ambit of the subject reserved,
but only for the purpose of specifying some of the matters
“included”. The sole exception is the first item, ‘National
Policy on all Subjects and Functions’, and this is because
‘all’ needs no further clarification as to what it includes.
1t is also important that List Il includes ‘All Subjects and
Functions not specified in List I or List III’ as this
indicates that what is devolved is only what is expressly
specified in List I or List I1.

The headings in List I and List IIl are quite different. In a

few instances, they refer to a subject or function, with no
elaboration of any kind (e.g. List I, item 10 ‘Rural
Development’ also List I, items 15, 16 and 31, and List II]
items 6, 18 and 24); the entire subject is thus devolved.
Apart from these, the headings, are not comprehensive or
all-inclusive, and the descriptions which follow do not
purport to be inclusive definitions of the headings. In
some instances, this is expressly stated, thus in List I, item
1 and 3, we find the expression ‘to the extent set out in
Appendix...’; clearly the entire subject is not devolved,
but only what is specified in the Appendix. Similarly, there
are exclusions occurring in the detailed descriptions
which again indicate that, the headings are not
comprehensive - e.g. List I, item 5.1, ‘Other than National
Housing Development Authority Projects’, item 11.1
‘Other than teaching hospitals...’; 25.2 ‘Other than
those... of national importance’; also List Ill, item 34. It
is also clear that List I has necessarily to be compared
with and correlated to List III, thus comparing List I, item
3, with List III, items 2 and 3, Education to the extent set
out in Appendix IIl is a List I subject, and all other
aspects of Education come within List III; similarly, some
aspects of Planning are within List I, other within List I11.

We are therefore, of the opinion that it is not possible to
determine whether a matter is a List [ or a List 11l subject
by merely looking at the heading in those Lists. Nor can it
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be assumed that the title of an enactment conclusively
establishes that its subject matter falls within an item,

2

bearing a similar heading, in one of the Lists.”.

In the subsequent Determination on the Greater Colombo
Economic Commission (Amendment) Bill [S.C.(SD)1/1992
reported in Vol. VII p. 39 at p. 43], the Court stated, on similar
lines, “The petitioner relies on the heading Local Government’ in
Item 4 as proof of devolution of that entire subject on the
Provincial Councils. However the ‘headings’ in the three Lists
are of different kinds, as this Court pointed out in the matter of
the Agrarian Services (Amendment) Bill... In Lists I and III it is
only where there is a ‘heading’ with no description that the entire
subject can be regarded as devolved; in other cases, the 'heading’
merely serves to identify the subject, but not to define it. Thus,
several items in Lists I and IIl have the same 'heading'. But
different descriptions, and obviously the content of the devolved
subject has to be determined from those descriptions. ‘Local
Government’ is not devolved in its entirety. Item 4.3 indicates that
the powers of local authorities are derived from Acts of
Parliament, and may not be reduced or taken away by a
Provincial Council statute. If Parliament were to take away a
power conferred by an Act of Parliament upon a local authority,
there would be no infringement of or encroachment into the
lawful sphere of authority of Provincial Councils, a fortiori. If
Parliament merely authorises the Board to exercise such a power
concurrently, without taking away the power of the local

2

authority, the position must be the same.”.

In the Determination on the Welfare Relief Benefits Bill [S.C.
(SD) 7/2002 reported in SD Reports Vol. VII p. 281], the
Petitioner submitted that the Bill provided for the payment of
“Welfare Benefits” and that this was a matter coming within Item
7 of the Provincial Council List which reads “Social Services and
Rehabilitation —7:1 Probation and Child Care Services; 7:2 The
Rehabilitation of destitute persons and families;, 7:3
Rehabilitation and welfare of physically, mentally and socially
handicapped persons;, 7:4 Relief of the disabled and
unemployable.”. The Court [at p. 282-283] was of the view that
Item 7 in the Provincial Council List envisages the specific
services and processes referred to therein and held “There is no
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specific item in any of the lists in the Ninth Schedule which
relates to a welfare benefit payment. In the circumstances it
would come within List Il (Reserved List) as a subject or function
not specified in any of the lists and it is within the legislative
competence of Parliament to provide by law for welfare benefit
payments that would be generally applied throughout the country.
It is indeed the duty of the State to assist persons who lack
resources, to sustain themselves. This has been done in the past
by giving a rice ration, food stamps, Janasaviya payments,
Samurdhi payments and the like. This reinforces the view we take
that it is within the competence of Parliament to enact a law to
provide for a generally applicable scheme of welfare benefit

i3]

payments. .

In the Determination on the Sri Lanka Disaster Counter Measures
Bill [S.C.(SD)1/2003 reported in SD Reports Vol. VII p. 359], the
object of the Bill was to deal, from a national perspective, with
the threat and danger to human life, property and the environment
resulting from natural disasters, to prepare a national policy and
plan for that purpose and to appoint central co-ordinated
committees and institutions to give effect to such policies and
plans. The Petitioner contended that the provision of relief for
disaster due to flood, draught and the like is a subject falling
within the Item 7:2 of the Concurrent List. The Court held [at
p.360] “The provision of relief in respect of any distress as
provided for item 7:2 referred to above and the objective of the
Bill are not of the same nature. The objective of the Bill as noted
above, is to address the matter of natural disasters from a
national perspective and to lay down provisions for the
formulation of a national policy and plan so that immediate
counter measures may be taken. Thus, it would come within List
Il being the Reserved List which includes the formulation of
national policy on all subjects and functions.”.

In the Determination on the Water Services Reform Bill [S.C.
(SD) 24/2003 and S.C.(SD) 25/2003 reported in (SD) Reports
Vol. VII p. 441], the Court recognised [at p. 442- 445] that the
Preamble of the Bill contained a statement “which would tend to
indicate that the Bill is being enacted as a formulation of national
policy on the subject of “water services” and that none of the
Lists in the Ninth Schedule to the Constitution mentioned “water
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services . However, the Court went on to observe that provisions
in existing legislation such as the Urban Councils Ordinance
No.61 of 1939, as amended, Town Councils Ordinance No. 3 of
1946, as amended and Pradeshiya Sabhas Act No. 15 of 1987, as
amended, made it clear that the supply of pipe-borne water to
consumers in any area has been a function vested in the respective
Local Authorities. Thereafter, the Court noted that Item 4 in the
Provincial Council List specifies that Local Government is a
subject within the List and that Item 4:3 states that, “Local
Authorities will have the powers vested in them under existing
law...”. On that basis, the Court held [at p.443-444] "It is seen
from the preceding analysis that under existing law the supply of
pipe borne water is a function vested in the respective local
authorities. Therefore, it is a subject in List I within the
legislative competence of Provincial Councils ...On the whole the
Bill is pervasive in its content in eroding the functions of local
authorities in providing water services to consumers in each
area. It seeks to give legislative recognition to local authorities in
abdicating their duty to provide an essential public utility service
to residents in its area. The provisions of the Bill are functional in
nature with specific application to the matters contained in the
Bill. Therefore, the Bill cannot be considered as laying down
national policy so as to come within the List Il (Reserved List).”.

In the subsequent Determination on the Town and Country
Planning (Amendment) Bill [S.C.(SD) 3/2011 reported in (SD)
Reports Vol. X p. 55], the Court stated [at p. 57- 58] “The
contention of the learned Deputy Solicitor General for the
Respondent was that the Reserved List of the Ninth Schedule to
the Constitution refers to National Policy and such reference
clearly states that, the said National Policy is on all subjects and
functions. The contention therefore is that the National Policy on
any subject or function would come within the ambit of the
Reserved List in the Ninth Schedule. Accordingly, it was
submitted that the National Policy on all subjects and functions
are within the framework of the Reserved List, and since it has an
extremely wide ambit that it should not be interpreted narrowly.
It was not disputed that the Bill has used the terms ‘National
Physical Planning Policy’ and ‘National and Physical Planning’
on its long title as well as in other Clauses. It was also not
disputed that the said phrases has not been used in any one of the
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three Lists contained in the Ninth Schedule to the Constitution. In
such circumstances, the question arises as to how the
determination should be made as to whether the subject in
question would be placed within the ambit of ‘National Policy’ of
the relevant subject. Learned Counsel for the Petitioners
submitted that the test that should be used for such determination
should be a functional test whereas the learned Deputy Solicitor
General for the Respondent submitted that regard should be
given to the purpose and object of the Bill as a whole and not to
particular words that are used in a Clause of the Bill. The
functional test which was referred to in the matter concerning the
Water Services Reform Bill ... It is to be noted that in the said
Determination although the functional test was used, to arrive at
the conclusion, the contents of the Bill had been examined and as
correctly stated by the learned Deputy Solicitor General, such
examination would have to be based on the purpose and object of
the Bill as a whole... In determining the question as to whether a
subject matter is dealing with the National Policy or not, it would
therefore be necessary to consider the nature of the provisions
contained in the Bill, its purpose and object in the light of the
provisions contained in the Thirteenth Amendment to the
Constitution and the three Lists enumerated in the Ninth Schedule

2

to the Constitution.”.

In the more recent Determination on the Divineguma Bill [S.C.
(SD) 1/2012 and others reported in SD Reports Vol. X p. 69], the
Court observed [at p.80] “The main purpose of the 13"
Amendment to the Constitution was to introduce Provincial
Councils in the country. Article 1544 (1) of the Constitution has
made provision for a Provincial Council to be established for
every province. The purpose of the introduction of Provincial
Councils in 1987, was to devolve power which was hitherto
vested in the Central Government to Provincial Councils. As
referred to in the determination in Town and Country Planning
(Amendment) Bill..., in the Supreme Court Determination in In
Re Thirteenth Amendment to the Constitution Bill and the
Provincial Councils Bill..., it was clearly stated that the
introduction of the Provincial Councils was for the purpose of
devolution of authority, which included, inter alia, legislative
devolution. This position was emphasized by the Supreme Court
in Madduma Bandara vs Assistant Commissioner of Agrarian
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Services..., where it was stated thus: ‘The 13" Amendment to the
Constitution, which came into effect in November 1987, was
chiefly introduced for the purpose of devolving power from the

2

Central Government to the Provincial Councils.”.

Considering the question of whether Divineguma Bill was one
dealing with National Policy, the Court observed [at p. 82]
that, “It is not disputed that national policy on all subjects and
functions is a matter within the scope of the Central Government
and the Provincial Councils have no power [to] legislate on
national policy nor is there a requirement for the Central
Government to consult the Provincial Councils if the Centre has
decided to legislate on a matter based on national policy.
However, the national policy within a country cannot be equated
to the directive principles of the state policy, as it would vary
from one subject area to another. It is not feasible to categorise a
subject or subject areas as dealing with national policy merely
because it has been referred to in Chapter VI of the

2

Constitution.”.

The Court went on [at p. 82-83] to cite the aforesaid dicta in the
Determination on the Town and Country Planning (Amendment)
Bill and stated “It would therefore be necessary to consider the
purpose and object of the Bill in deciding the question as to
whether the Bill deals with the national policy of the relevant
subject. The long title of the Bill, stated earlier, refer to the
establishment of a Department known as the Department of
Divineguma Development. This would be established by the
amalgamation of three Authorities which are currently functional.
These three Authorities would be the Samurdhi Authority,
Southern Development Authority and Udarata Development
Authority. The Bill also provides for the establishment of
Divineguma Community based Organizations at rural level with a
network at the district level and national level. It is also intended
to establish Divineguma Community based Banks and
Divineguma Community based Banking Societies. In the process,
provision is to be made to repeal the Samurdhi Authority,
Southern Development Authority and Udarata Development
Authority. It was contended that in the Preamble reference has
been made to national policy. The Preamble reads as follows:
‘WHEREAS, in furtherance of the economic development process
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and in giving effect to the national policy of alleviating poverty
and ensuring social equity, it has become necessary to improve
the individual, family and group centred livelihood development
activities’. This clearly demonstrates that except for the word
national policy the rest of the items are functional and include
several subject areas which are referred to in the Provincial
Council List. For instance, when the long title and the Preamble
are considered together they refer to the development at
grassroot level of the society. This is undoubtedly based on rural
development. Item 10 of the List I deals with rural development
and the entire subject is therefore devolved. It is also to be noted
that in item 21 of List I, the functional aspects of the power to
promote, establish and engage in agricultural, industrial,
commercial and trading enterprises and other income generating
projects within the Province is vested in the Provincial
Councils.”.

To now get to the task of determining whether the Bill as a whole
or individual Clauses of the Bill are in respect of matters set out
in the Provincial Council List, learned Senior Additional Solicitor
General has highlighted the fact that the Preamble to the Bill
categorically states that the Bill is for the purpose of laying down
National Policy on Ruhunu Economic Development, so as to
encourage and secure rapid and sustainable economic
development in Sri Lanka. The Preamble goes on to say that it
has become a matter of national importance to establish the
Corporation for the purpose of fostering economic development.

Thus, the Preamble to the Bill clearly indicates that the intention
of the Bill was to legislate on a Subject and Function of National
Policy. In this connection, it is apt to cite Bindra [Interpretation of
Statutes 12 ed. at p. 252] who states “However, eminent lawyers
have considered the preamble to be undoubtedly a part of the Act,
a key to open the meaning of the makers and mischief it was
intended to remedy. The title and preamble whatever their value
may be aids to the construction of a statute, undoubtedly throw
light on the intent and design of the legislature and indicate the
scope and purpose of the legislation itself ...Aid can be taken
from the Preamble which denotes the policy and object behind the
Act...”. Bindra also cites Maxwell on Interpretation of Statutes
[9"ed. at p.46] which observes with regard to the Preamble of an

63



Decisions of the Supreme Court on Parliamentary Bills

Act that “... it usually states or professes to state, the general
object and intention of the legislature in passing the
enactment...”.

However, as observed by this Court in previous Determinations
on the Water Services Reform Bill and the Town and Country
Planning (Amendment) Bill, the fact that the Long Title or
Preamble of a Bill refers to “National Policy” and indicates that
the intention of the Bill was to legislate on a Subject and Function
of National Policy, does not, by itself, make that Bill one in
respect of National Policy. Instead, it is necessary to examine the
Bill as a whole and also the individual provisions of the Bill in
order to identify the purpose and object of the Bill and to
ascertain whether it is intended to enact National Policy. When
doing so, it is necessary to ascertain the true functions of the
provisions of the Bill and examine whether they give effect to
National Policy or whether they, in fact, are nothing more than
functional measures “in respect of any matter set out in the
Provincial Council List”.

When we examine the Bill from the aforesaid perspective, it is
apparent that the intention of the Bill as stated in the Preamble -
i.e.. to lay down the National Policy on Ruhunu Economic
Development - is then manifested in Clause 15 which declares
that this National Policy is to strengthen the economic base of the
country as a whole by developing an international air-sea logistic
hub in Hambantota, promoting globally competitive economic
activities within the Area, increasing the backward linkage of
industries and services throughout Sri Lanka, creating
employment and developing a skilled workforce. It is evident that
these are matters of national importance which fall squarely
within the ambit of National Policy.

Thereafter, Clause 2 and Clause 3 of the Bill read with Clause 18
of the Bill make it clear that the Corporation has been established
to give effect to the aforesaid National Policy and with the objects
of: promoting internationally focused, competitive, market
driven, rapid and sustainable economic development within the
area by implementing the economic development projects, plans,
programmes and schemes formulated to give effect to the
aforesaid National Policy, developing a strategic logistic hub with
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a port and airport; and promoting local and foreign investment in
the designated Economic Development Zones. It is crystal clear
that these too are matters of national importance which fall
squarely within the ambit of National Policy.

The other Clauses of the Bill deal with the powers, functions and
duties of the Corporation in relation to giving effect to the
aforesaid National Policy, the Administration and Management of
the Corporation and its Staff and its Fund, the geographical limits
of the Area and the designation of Economic Development Zones
within the Area and other general provisions. It is evident that all
these provisions have been included in the Bill for the purpose of
giving effect to the National Policy set out in the Bill.

Undoubtedly, the focus of the Bill is the promotion of rapid and
sustainable economic development within the Area. But, it is
clear from the aforesaid Clauses of the Bill that the purpose of
that exercise is for such development within the Area to act as a
catalyst for wide-spread development throughout the entire
country. The National Policy outlined in Clause 15 is
unmistakably one which envisages that the entirety of Sri Lanka
will benefit from the implementation of that National Policy.
Thus, for example, the National Policy outlined in Clause 15
includes increasing backward linkage of industries and services
within the entirety of Sri Lanka and creating employment and
developing a skilled work force throughout Sri Lanka.

The Reserved List commences with the declaration that the
subject of “National Policy on all Subjects and Functions” is
within the Reserved List. Consequently, it is clear that all matters
of National Policy on whatever Subject or Function are within the
Reserved List, with Parliament having sole and exclusive
legislative authority on such matters.

Further, it is apparent that the development of an international
air-sea logistic hub which is specified in Clause 15 and reiterated
in Clause 3 which specifically refers to a port and an airport, are
subjects in the Reserved List which lists “Ports and Harbours”
and “Aviation and Airports”. Next, it is seen that, as submitted by
learned Senior Additional Solicitor General, the promotion of
globally competitive economic activities and increasing backward
linkage of industries and services throughout Sri Lanka, which
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are both specified in Clause 15, are subjects in the Reserved List
which lists “Foreign Trade - Inter Province Trade and
Commerce”. It would also appear that the creation of
employment and the development of a skilled work force,which
are specified in Clause 15, and the promotion of local and foreign
investment and internationally focused economic development,
which are specified in Clause 3, are subjects in the Reserved List
which states that “All Subjects and Functions not Specified in List
Tor List II1... "are to be regarded as falling within the ambit of the
Reserved List. It should also be mentioned that the Provincial
Council List does not specify the creation of employment or the
development of a skilled work force or make any reference to the
promotion of investment from both local and foreign sources and
economic development aimed at increasing Sri Lanka’s capacity
on an international scale. In this regard, we keep in mind the
Determination on the Welfare Relief Benefits Bill in which the
Court placed significance on the specific services and processes
listed in the Provincial Council List and took the view that
services and process not so listed would be outside the scope and
ambit of that List. For the sake of completeness, it should be
mentioned that, while Item 21 of the Provincial Council List sets
out the power to promote, establish and engage in agricultural,
commercial and trading enterprises and other income-generating
projects within the Province, this power is expressly made
“Subject to the formulation and implementation of National
Policy in regard to development and planning” and “without
prejudice to the power of the Government and Public
Corporations to have such enterprises and projects.” within a
Province. Further, as set out above, the objects of the Corporation
in terms of the scheme set out in the Bill are not limited to one
Province since the Area includes Administrative Districts in two
Provinces. This would make the establishment of the Corporation
by the Bill a subject falling within the Reserved List which
specifically includes the incorporation of Corporations *“...with

’

objects not confined to one province...”.

Accordingly, the necessary conclusion is that from the standpoint
of the “purpose and object of the Bill as a whole”, to use the
words of this Court in the Determination on the Town and
Country Planning (Amendment) Bill, and also on a perusal of the
individual provisions of the Bill, the Bill is for the purpose of
enacting and giving effect to National Policy.
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However, even in instances where the “purpose and object of the
Bill as a whole” 1s in respect of matters set out in the Reserved
List, it is possible that individual Clauses in the Bill or a group of
them will encroach on the territory of matters set out in the
Provincial Council List. For example, in the Determination on the
Water Services Reform Bill, although the subject of Water
Services was not included in the Provincial Council List and
appeared to be a subject within the Reserved List, the Court
examined the functions of the individual provisions of the Bill
and concluded that they pervasively eroded the functions of Local
Authorities which are a subject within the Provincial Council
List.

In this connection, learned Counsel for the Petitioners have
submitted that “numerous” Clauses of the Bill are in respect of
matters set out in Items 2, 9, 10, 18, 19, 20, 21 and 34 in the
Provincial Council List. Therefore, it is necessary to consider the
Clauses of the Bill in the context of each of these Items in the
Provincial Council List.

Both learned Counsel for the petitioners have focused, to a
considerable extent, on Item 18 in the Provincial Council List. In
our view, the issues arising from some Clauses of the Bill in the
context of Item 18 raise difficulties. Therefore, they will be
considered first.

Item 18 in the Provincial Council List states “Land - Land, that is
to say, rights in or over land, land tenure, transfer and alienation
of land, land use, land settlement and improvement, to the extent
set out in Appendix II”. Appendix II to the Provincial Council
List commences with the heading “Land and Land Settlement”
followed by a declaration that “State land shall continue to vest
in the Republic and may be disposed of in accordance with
Article 33(d) and written law governing this matter. Subject as
aforesaid, land shall be a Provincial Council Subject, subject to
the following special provisions,...”. Appendix II contains three
types of “special provisions” which qualify the -earlier
pronouncement that “Subject as aforesaid, land shall be a
Provincial Council Subject”. These “special provisions”
stipulate specifications in respect of: (1) “State land” within a
Province; (2) “Inter-Provincial Irrigation and Land Development
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Projects” within a Province and those where the command area
falls within two or more Provinces; and (3) the establishment of a
“National Land Commission” by the Government of Sri Lanka. It
is not necessary to reproduce these “special provisions” here.
Instead, we will refer to them, if required.

Learned Counsel for the Petitioners state that Item 18 in the
Provincial Council List read with Appendix II to the Provincial
Council List make it clear that Land is a subject devolved to
Provincial Councils subject to the aforesaid “special provisions”
in Items (1), (2) and (3) of Appendix II. They highlight that
Clause 16(2) of the Bill empowers the Minister to establish and
designate “any land area within the Area” as an Economic
Development Zone and that, thereupon, “Such land area shall
stand vested in the Corporation.”.Counsel submits that Clause 16
(2) provides that any land area situated within a Province will
stand vested in the Corporation by the simple device of the
Minister designating and establishing, by a notice published in the
Government Gazette, a designated Economic Development Zone
within which that land area is situated. They also highlight that
Clause 16(4) of the Bill states that any land within a designated
Economic Development Zone may be alienated or leased to any
Body Corporate for the purpose of achieving the objects of the
Corporation and, thereby, “permits the alienation of state land”
within a Province in a manner which is outside the framework
specified in Item 18 read with Appendix II to the Provincial
Council List. Learned Counsel also refers to Clause 16(7) of the
Bill which empowers the Minister to declare and designate any
“State Land” as a designated Economic Development Zone and
restricts the alienation of such State Land for the purposes of
private use. Learned Counsel submits that these Clauses of the
Bill encroach on the subject of Land which is devolved to the
Provincial Councils in terms of Item 18 in the Provincial Council
List read with Appendix II to the Provincial Council List.

It is the position of learned Counsel for the Petitioners that, for
the reasons set out in the preceding paragraph, the Bill is one
which is in respect of a matter set out in the Provincial Council
List and, therefore, there is a mandatory requirement specified in
Article 154G (3) of the Constitution that His Excellency, the
President must refer the Bill to every Provincial Council for an
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expression of their views, before the Bill can be lawfully placed
on the Order Paper of Parliament.

On the other hand, learned Senior Additional Solicitor General
submits that the availability of land is an essential requirement for
the establishment of designated Economic Development Zones
under and in terms of the Bill. He submits that “such land could
be obtained from two sources, namely, either privately owned
land or State lands. Accordingly, specific provisions have been
included in the Bill to obtain land from both such sources.”.

Firstly, with regard to privately-owned land, learned Senior
Additional Solicitor General categorically states that the
acquisition of any privately-owned land to give effect to the
purposes and objects of the Bill or for purposes of the
Corporation, can only be done under and in terms of Clause 26 of
the Bill which stipulates that any such acquisition is to be done
under the provisions of the Land Acquisition Act on the basis that
such land is deemed to be required for a 'public purpose'. Any
such acquisition will entail the payment of compensation based
on the market value of the land. He submits that “... Clause 26 of
the Bill requires recourse to the Land Acquisition Act, which is
the usual procedure adopted for State institutions to acquire
privately-owned lands for public purposes.”.

Secondly, with regard to State Land, learned Senior Additional
Solicitor General refers to Clause 16(7) of the Bill which, inter
alia, provides that the Minister may “declare and designate any
State Land as a designated economic development zone.”. He
highlights that Clause 16(7) itself specifies that the Minister may
exercise the aforesaid power only “Subject to the provisions of
the Constitution and any written law” and contends that,
therefore, the power granted by Clause 16(7) to the Minister to
designate State Lands as a designated Economic Development
Zone does not encroach on the powers devolved to Provincial
Councils in terms of the Provincial Council List. Learned Senior
Additional Solicitor General goes on to submit that Clause 16(2)
of the Bill should “be read and interpreted in conjunction with
the aforementioned Clauses 26 and 16(7) and not in isolation...".
He submits that Clause 16(2) is not intended to be a “stand-alone
provision” and that the Bill does not seek to achieve any
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“automatic vesting of lands in the Corporation.”. However, he
acknowledges that if Clause 16(2) is taken in isolation “it may
have the effect of distorting the intention sought to be achieved
under the Bill relating to the use of land”. In these circumstances,
learned Senior Additional Solicitor General has, upon specific
instructions received by him, undertaken that the last sentence in
Clause 16(2) of the Bill /fi.e.: the words “Such land area shall
stand vested in the Corporation”] will be deleted. Learned Senior
Additional Solicitor General submits that, for these reasons,
Clause 16 of the Bill does not encroach on the powers devolved
to Provincial Councils in terms of Item 18 in the Provincial
Council List read with Appendix II of that List.

When considering the opposite positions taken by the parties, we
must first look at Item 18 in the Provincial Council List read with
Appendix II of that List. Item 18, which was reproduced earlier,
makes it clear that the subject of “Land” has been devolved to the
Provincial Councils only "fo the extent set out in Appendix II”.
Thereafter, Appendix II makes it clear, at its commencement
itself that its scope and ambit is with regard to “Land and Land
Settlement”. Thus, in the Determination on the Land Ownership
Bill [S.C.(SD) 26/2003 and others reported in SD Reports Vol.
VII p. 455], the Court observed [at p.457] “Appendix II, which
again is under and in terms of the Provincial Councils List, is
solely dedicated to matters pertaining to ‘land and land
settlement’. This refers to State lands...""

In this light, the provisions in Clause 26 of the Bill which would,
ex facie, apply in the case of an acquisition of privately-owned
land, under and in terms of the provisions of the Land Acquisition
Act, to give effect to the purposes and objects of the Bill or for
purposes of the Corporation, would not impinge on the ambit of
the Provincial Council List. In this connection, we also note that
the learned Senior Additional Solicitor General has correctly
stated that the provisions of Clause 26 reflect “the wusual
procedure  adopted for State institutions to acquire
privately-owned lands for public purposes.”.

We also note that a similar procedure was provided for in Section
17 of the Southern Development Authority of Sri Lanka Act No.
18 of 1996. Further, we see broadly similar provisions in Section
28 of the Board of Investment of Sri Lanka (Greater Colombo
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Economic Commission) Law No. 4 of 1978, as amended and
Section 19 of the Udarata Development Act No. 26 of 2005. All
three of these Statutes provided for the establishment of a Body
Corporate which has the object of promoting development, as the
Bill under examination does. In fact, learned Senior Additional
Solicitor General has submitted that the Southern Development
Authority of Sri Lanka Act is the “genesis” of the Bill under
examination. It should be mentioned here that the Southern
Development Authority of Sri Lanka Act and the Udarata
Development Act were later repealed by the Divineguma Act No.
1 0of2013.

However, in the case of State Land, the provisions of Clause 16
of the Bill pose difficulties in the context of the Provincial
Council List.

In the first place, Clause 16(2), as it now stands, provides that
“any land area” within the Area which is designated as an
Economic Development Zone by the Minister shall stand vested
in the Corporation. Thereafter, Clause 16(4) states that any land
within a designated Economic Development Zone may be
alienated or leased [by the Corporation] for the purpose of
achieving the objects of the Corporation and in accordance with
any economic development plans, programmes or schemes made
under and in terms of the proposed Act. Even if, as learned Senior
Additional Solicitor General submits, Clause 16(2) is to be read
and interpreted with Clause 16(7) and Clause 16(2) is deemed to
only refer to State Land with the words “Such land area shall
stand vested in the Corporation” being omitted [on the basis of
the undertaking that these words will be deleted], Clause 16(4)
and Clause 16(7) remain with full force. Clause 16 (7) empowers
the Minister, subject to the provisions of the Constitution and any
written law, to declare and designate “any State Land” as a
designated Economic Development Zone. Clause 16(7) also states
that any State Land within such a designated Economic
Development Zone shall not be alienated for private use except to
“the developers, operators or enterprises or any other body of
persons established within the designated Economic Development
Zone”. Clause 16(4) empowers the Corporation to lease or
alienate the land in an Economic Development Zone to any
person or body corporate only for the purposes of the proposed
Act. Next, Clause 17 stipulates that, subject to the provisions of
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any other written law, no person shall carry on business as “an
economic development zone developer, operator or enterprises or
provide or maintain activities or facilities within a designated
economic development zone except under the authority of a
license issued by the Corporation in accordance with regulations
made under the proposed Act.”. Thereafter, Clause 39(2) of the
Bill empowers the Minister to make Regulations with regard to,
inter alia, the manner in which Licenses may be issued to
“economic zone developers... in respect of each designated
economic development zone.”; the facilities to be established and
provided within Economic Development Zones; the categories of
industrial and commercial organizations to be established within
an Economic Development Zone; the manner of procuring to
Developers of Economic Development Zones, available areas of
land which have been established as Economic Development
Zones; and the development, management and control of
Economic Development Zones.

When the aforesaid Clauses are read together [with the words
“Such land area shall stand vested in the Corporation” in Clause
16(2) being disregarded in view of the aforesaid undertaking], it
is clear that the proposed scheme of Clause 16 and Clause 17 is
that the Minister will be empowered to declare any State Land
[presumably within the Area] as a designated Economic
Development Zone and that, thereafter, upon such State Land
being vested in the Corporation in terms of the applicable law
relating to the alienation of State Land or by a statutory exercise,
the Corporation will be empowered to transfer that land area to an
Economic Development Zone Developer or to an Economic
Development Zone Operator who will proceed to develop and/or
operate that Economic Development Zone within which various
Enterprises are expected to commence and carry on their
businesses. That would be the usual pattern of activity which is
envisaged by the scheme of the Bill.

It is perhaps relevant to mention that a similar statutory scheme is
not found in the Southern Development Authority of Sri Lanka
Act, Udarata Development Act and the Board of Investment of
Sri Lanka (Greater Colombo Economic Commission) Law which,
as observed earlier, were Statutes providing for the establishment
of a Body Corporate which has the object of promoting
development, as the Bill under examination does.
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It is manifestly clear from the aforesaid analysis that the
provisions of Clause 16 and Clause 17 of the Bill deal with the
subject of the “use”of State Land within the Area [which lies
within two Provinces] and provide for the Minister and the
Corporation to decide on the “use”of any area of State Land
which is located within that Area and is to be declared to be a
designated Economic Development Zone in terms of the proposed
Act.

Item 18 of the Provincial Council List make it clear that “use’of
State Land within a Province is a subject within the Provincial
Council List “fo the extent set out in Appendix II”. Thereafter,
Item 1:1 under the heading "State Land" in Appendix II specifies
that "State Land required for the purposes of the Government in a
Province in respect of a reserved or concurrent subject may be
utilised by the Government in accordance with the laws
governing the matter. The Government shall consult the relevant
Provincial Council with regard to the utilisation of such land in
respect of such subject.” [emphasis added]. Thus, by operation of
Item 18 of the Provincial Council List read with Item 1:1 under
the heading “State Land” in Appendix II, although the
Government of Sri Lanka is entitled to “use” or “utilize” State
Land within a Province in accordance with the laws governing the
matter, the Government is mandatorily required to consult the
relevant Provincial Council with regard to the proposed “use” or
“utilisation” of that State Land within that Province.

On related lines with regard to Item 1:3 under the heading “State
land” in Appendix II which refers to the alienation or disposition
of State Land within a Province by the President on the advice of
the relevant Provincial Council, this Court recently observed in
the Determination on the State Land (Special Provisions) Bill
[S.C.(SD) 1/2019 and others] that the Provincial Councils have
“only an advisory/functional role to play in carrying out the
process of alienation of State Lands". We would add that, in the
case of the “use” or “utilization” of State Land within a
Province, Item 1:1 under the heading “State Land” in Appendix
IT invests the Provincial Councils with a similar advisory/
functional role with regard to the Government “using” or
“utilizing” State Land within a Province.
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We think it is also necessary to observe here that the provisions of
Clause 16 of the Bill, as it now stands, envisage that State Land
which is within a land area established and designated to be an
Economic Development Zone under and in terms of the proposed
Act [and will lie within one or both of two Provinces] shall stand
“vested” in the Corporation and, thereafter, can be alienated by
the Corporation to any person or body corporate for the purposes
of achieving the objects of the Corporation and the purposes of
proposed Act. However, Item 1:3 under the heading “State Land”
in Appendix II states that alienation or disposition of State Land
within a Province “shall be by the President, on the advice of the
relevant Provincial Council”. Learned Senior Additional
Solicitor General has conveyed an undertaking that the words
“Such land shall stand vested in the Corporation” in Clause 16
(2) will be deleted. In such event, any State Land could be
lawfully alienated or transferred only in terms of and by the
mechanisms specified in the statutory law dealing with the
alienation or transfer of State Land and in compliance with the
aforesaid procedures described in Appendix II of the Provincial
Council List. A departure from that process in the Bill, will entail
Parliament legislating in respect of a matter set out in the
Provincial Council List and will require compliance with the
procedure set out in Article 154G (3) of the Constitution and the
other provisions of the Constitution.

In this light, it is clear that the provisions of Clause 16 and Clause
17 of the Bill, as they now stand, are in respect of a matter set out
in the Provincial Council List. In these circumstances, Article
154G (3) of the Constitution stipulates that the Bill has to be
referred by His Excellency, the President to every Provincial
Council for the expression of their views before the Bill can be
validly and lawfully placed on the Order Paper of Parliament. As
mentioned at the outset, it is common ground that the Bill has not
been referred to the Provincial Councils.

Accordingly, we determine that, under and in terms of and by
operation of the mandatory provisions of Article 154G (3) of the
Constitution, the Bill under examination cannot be validly and
lawfully placed on the Order Paper of Parliament until it has been
referred by His Excellency, the President, to the Provincial
Councils for the expression of their views on the Bills. The Bill
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can be validly and lawfully placed on the Order Paper and be
brought before Parliament only after that mandatory procedural
step 1s complied with. Thereafter, the manner of passing the Bill
will depend on the views expressed by the Provincial Councils, as
set out Article 154G (3).

Comparable circumstances arose in the recent Determination on
the State Land (Special Provisions) Bill and the Court held
[at p. 18]: “In our view, the Court is required to go by the strict
letter in this matter, as the intention of the 1 3" Amendment was to
devolve powers to the Provinces to the proper extent set out
therein. This leads to the conclusion that Parliament must refer
proposed Bills for the views of the Provincial Councils, if the
subject matter finds expression in List I.”. The Court went on later
state “Naturally, this interpretation results in the requirement
that Parliament must first refer to Provincial Councils all Bills
dealing with subject matter which is properly within the ambit of
List I - even if Provincial Councils only have a functional power
as opposed to legislative, in respect of that subject matter.
However, this procedure is constitutionally mandated and does
not affect the legislative competence of Parliament, with the
relevant legislative power remaining with Parliament. Following
this procedure may make the legislative process more time
consuming. However, the fact that a constitutionally mandated
procedure may at times be time-consuming or even cumbersome
cannot be taken as a ground to invalidate constitutional

’

requirements. ”.

To move on to the Petitioners’ aforesaid contention that
“numerous” other Clauses of the Bill are in respect of subjects in
the Provincial Council List, learned Counsel for the Petitioners
have cited Item 2 in the Provincial Council List which reads
“Planning - Implementation of provincial economic plans.”. We
are of the view that the promulgation of a National Policy which
is intended to have a nation-wide effect on the lines spelt out in
Clause 15 of the Bill is entirely outside the limited scope of
Provincial Economic Planning and Implementation which is
envisaged by Item 2. Further, the package of “economic
development projects, plans, programmes or scheme necessary to
give effect to the National Policy...” mentioned in Clause 18 of
the Bill and reflected in Clause 3 and Clause 4 of the Bill, are in
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relation to giving effect to the National Policy outlined in Clause
15 of the Bill.

Next, learned Counsel for the Petitioners have cited Item 9 in the
Provincial Council List which reads “Agriculture and Agrarian
Services - 9.1 Agriculture, including agricultural extension,
promotion and education for provincial purposes and
agricultural services (other than in inter-provincial irrigation
and land settlement schemes, State land and plantation
agriculture); 9.2 Rehabilitation and maintenance of minor
irrigation works; 9.3 Agricultural research save and except
institutions  designated as national agricultural research
institutions.”. The only use of the word related to “Agriculture”
in the Bill is found in Clause 16(6) of the Bill which lists “high
technology agricultural enterprises” as one of eight types of
enterprises, industries and ventures which could be included
within a designated Economic Development Zone. It is ex facie
clear that Clause 16(6) cannot be said to amount a legislative
exercise in respect of the subject of “Agriculture and Agrarian
Services” as described in Item 9 of the Provincial Council List.

Thereafter, learned counsel for the Petitioners have cited Item 10
in the Provincial Council List which reads “Rural Development”.
As observed in the aforesaid Determination on the Agrarian
Services (Amendment) Bill, the entire subject of “Rural
Development” is listed in the Provincial Council List without any
qualification or elaboration and, therefore, that entire subject has
been devolved to the Provincial Councils. However, it seems to
us that the term “Rural Development” is usually used to refer to
village and community based development at the grassroot level,
typically the development of village-level infrastructural projects
which directly benefit village communities and small scale
agricultural, industrial and artisanal projects at the village level.
Thus, it appears that in the Determination on the Divineguma Bill
[S.C.(SD) 1/2012 and others] this Court was of the view that the
term “Rural Development” in Item 10 referred to “development
at grassroot level of the society.”.In that connection, a perusal of
the provisions of the Divineguma Bill shows that it, inter alia,
proposed the setting up of Divineguma Community Based
Organisations which would be assigned the task of development
within their own Grama Niladhari Divisions and, thereby, sought
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to set up a framework to achieve development at a grassroot level.
However, the Bill under examination has a very different purpose,
as described earlier. In our view, the creation of designated
Economic Development Zones containing industries, parks and
various types of sophisticated enterprises and aimed at promoting
“internationally focused competitive market driven and rapid
sustainable economic development” as provided for in the Bill
and the powers, functions and duties granted to the Corporation to
achieve those objectives, cannot be considered to be “Rural
Development” as envisaged in Item 10 of the Provincial Council
List.

Learned Counsel for the Petitioners have also cited Item 19 in the
Provincial Council List which reads “Irrigation - Planning,
designing, implementation, supervision and maintenance of all
irrigation works, other than irrigation schemes relating to rivers
running through more than one Province or interprovincial
irrigation and land development schemes.”. We cannot discern
any Clauses in the Bill which could be said to fall within Item 19
of the Provincial Council List. The mention in Item 2:3 of
Appendix II of the requirement that the Government must consult
with the Provincial Councils with regard to the “size of holdings
of agricultural and homestead lands” arising out of Inter-
Provincial Irrigation and Land Development Projects, has no
relation to the scope, ambit and scheme of the Bill under
examination.

Next, learned Counsel for the Petitioners have cited Item 20 in the
Provincial Council List which reads “Animal husbandry -
Preservation, protection and improvement of stock and
prevention of animal diseases within the Province.” In this
instance too, we do not see any Clauses in the Bill which are in
respect of Item 20 of the Provincial Council List. The fact that
Clause 16(6) of the Bill provides that an Economic Development
Zone could include “livestock enterprises” does not bring Clause
16(6) within the ambit of Item 20 in the Provincial Council List.

Thereafter, learned Counsel for the Petitioners have cited Item 21
in the Provincial Council List which reads “Subject to the
formulation and implementation of National Policy in regard to
development and planning, the power to promote, establish and
engage in agricultural, industrial, commercial and trading
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enterprises and other income-generating projects, within the
Province without prejudice to the power of the Government and
Public Corporations to have such enterprises and projects.”.
Thus, Item 21 makes it clear that the Government of Sri Lanka
retains its power not only to formulate and implement National
Policy on development and planning with regard to “agricultural,
industrial, commercial and trading enterprises and other income-
generating projects” within a Province, but also the power to
carry on such enterprises and projects.

Finally, learned counsel for the petitioners have cited Item 34 in
the Provincial Council List which reads “Development,
conservation and management of sites and facilities in the
Province for the generation and promotion of electrical energy
(other than hydro-electric power and power generated to feed the
national grid).”. In this instance too, we cannot discern any
Clauses in the Bill which are in respect of Item 34 of the
Provincial Council List. The fact that Clause 4(b) of the Bill
grants the Corporation the power, function and duty of providing
infrastructure facilities for designated Economic Development
Zones, does not bring that Clause within the ambit of Item 34 in
the Provincial Council List.

Learned Counsel for the Petitioners have also referred to Item 3
of Appendix II to the Provincial Council List which is headed
“National Land Commission” and provides for the Government
of Sri Lanka to establish a National Land Commission which
would be responsible for the formulation of a National Policy
with regard to the use of State Land. Item 3 also states that the
Commission will include representatives of all Provincial
Councils in the Island. Learned Counsel submit that Clause 15 of
the Bill sets out a “policy formulation pertaining to Land (which)
is a matter for the National Land Commission.” and submit that
the Bill is in respect of a matter in the Provincial Council List. In
the first place, we do not agree that Clause 15 sets out a Policy
pertaining to State Land. That contention is not supported by the
wording of Clause 15 which is focused on strengthening the
national economic base of Sri Lanka by engaging in the six types
of activities listed earlier. In any event, a National Land
Commission has not been established despite the passage of over
three decades since the 13™ Amendment to the Constitution and
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the introduction of Item 3 of Appendix II to the Provincial
Council List. In these circumstances, we see no merit in the
aforesaid contention made on behalf of the Petitioners.

Accordingly, we determine that the provisions of the Bill are not
in respect of any matter set out in Item 2, Item 9, Item 10, Item
19, Item 20, Item 21 and Item 34 of the Provincial Council List.
We go on to state that we see no other provisions in the Bill
which are in respect of any matter set out in the Provincial
Council List.

Learned Counsel for the Petitioners have also made submissions
with regard to an alleged lack of any guidelines and arbitrariness
in the powers granted to the Minister to establish and designate
“any land area” and “any State Land” as designated Economic
Development Zones and resulting violations of several Articles in
Chapter III of the Constitution which deals with Fundamental
Rights. They have also submitted that, in terms of Article 33(2)(f)
of the Constitution, it is only His Excellency, the President who is
empowered to alienate or dispose of State Land. Further, they
make submissions that some of the powers, functions and duties
of the Corporation are arbitrary, unlawful and unconstitutional.
Learned Senior Additional Solicitor General has made forceful
submissions to the effect that these positions taken by the
Petitioner have no substance or merit.

In this regard, in the aforesaid Determination on the State Land
(Special Provisions) Bill, the alienation of State Land [which is a
matter set out in the Provincial Council List], was the very
essence and purpose of the Bill. In those circumstances, the Court
saw no practical purpose in examining the individual Clauses of
the Bill unless and until the aforesaid procedure set out in Article
154G(3) of the Constitution was complied with. The Court had
adopted a similar approach in the Determination on the Town and
Country Planning (Amendment) Bill and the Determination on
the Divineguma Bill [S.C.(SD) 1/2012]. However, in contrast, in
the Determination on the Land Ownership Bill, the Court held
that, although the Bill was in respect of a matter set out in the
Provincial Council List, it had not been referred to the Provincial
Councils before being placed on the Order Paper of Parliament.
The Court held this to be a procedural deficiency which precluded
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the Bill from becoming Law. Nevertheless, the Court went on to

examine and pronounce upon several other constitutional aspects
of the Bill.

In the case of the Bill under examination, the scheme set out in
Clause 16 and Clause 17 of the Bill with regard to the
establishment and designation of Economic Development Zones
in areas of State Land and the ownership, control, utilisation,
administration and management of State Land situated within
such Economic Development Zones, is central to the Bill. The
entire scheme of the Bill is constructed around the premises
enunciated in Clause 16 and Clause 17. In fact, this reality has led
learned Senior Additional Solicitor General to state that “7The
availability of land is an essential requirement for the
establishment of EDZs under the Bill ..."".

In these circumstances, we consider that it is fitting for us to
follow the approach adopted in the Determination on the State
Land (Special Provisions) Bill since we see no practical purpose,
at this stage, in examining the aforesaid submissions with regard
to the constitutionality of the Clauses in the Bill [other than our
aforesaid determination that compliance with the procedure set
out in Article 154G (3) of the Constitution is required before the
Bill can be placed on the Order Paper of Parliament] in the light
of the possibility that, the process of obtaining the views of the
Provincial Councils could, conceivably, result in changes to the
Bill which would be presented to Parliament after those views are
obtained.

In conclusion, we reiterate our determination in terms of Articles
121 and 123 of the Constitution that, since the provisions of
Clause 16 and Clause 17 of the Bill are in respect of matters set
out in the Provincial Council List and since the Bill has not been
referred by His Excellency, the President, to every Provincial
Council for the expression of their views as mandatorily required
by Article 154G (3) of the Constitution, the Bill has not been
validly or lawfully placed on the Order Paper of Parliament.
Consequently, the Bill can be validly and lawfully placed on the
Order Paper of Parliament and be placed before Parliament only
after the aforesaid procedure has been complied with. Thereafter,
the manner of passing the Bill will depend on the expression of
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the views of the Provincial Councils, as set out Article 154G (3).

For the reasons mentioned earlier, we do not, at this stage, make a
determination on the other grounds of challenge mentioned
above. A requirement for this Court to make a determination on
those matters may arise only in the event the Bill [or a revised
Bill] is validly and lawfully placed on the Order Paper of
Parliament and the jurisdiction of this Court under and in terms of
Articles 121 and 123 of the Constitution is then lawfully invoked.

We place on record our appreciation for the assistance given by
learned President's Counsel and other learned Counsel for the
Petitioners and by learned Senior Additional Solicitor General
and learned Deputy Solicitor General who appeared on behalf of
the Hon. Attorney-General.
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DIGEST

Subject

Socialist Republic of Sri Lanka.

Referred to the Supreme Court under Article

121 (1)

The Supreme Court determined that the Bill, -

a)

b)

d)

Complies with the provisions of
Article 82(1) of the Constitution;

Requires to be passed by a special
majority specified in Article 82(5)
of the Constitution;

Clauses 3, 5, 14 and 22, in their
present form are inconsistent with
Article 3 read with Article 4 of the
Constitution and therefore require
approval by the People at a
Referendum by virtue of the
provisions of Article 83. However,
such inconsistency in Clauses 3
and 14 would cease by amending
in accordance with the proposed
Commiittee Stage amendments and
consequently would not require
approval by the People at a
Referendum; and

Such inconsistency in Clause 5
would cease, if Clause 5 is suitably
amended as specified in this
determination, hereinbefore at the
Committee Stage and consequently,
would not require approval by the
People at a Referendum.
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withdraw the petition on the Bill.
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Ganeshathasan  instructed by  Sinnadurai
Sundaralingam and Balendra

S.C. (SD) No. 4/2020

Petitioner
Counsel

Rajavarothiam Sampanthan

Dr K. Kanag-Isvaran, PC, with M. A.
Sumanthiran, PC, Shivaan Kanag-Isvaran,
Bhavani Fonseka and Aslesha Weerasekera
instructed by Sinnadurai Sundaralingam and
Balendra

87



Decisions of the Supreme Court on Parliamentary Bills

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioners :

Counsel

S.C. (SD) No.

Petitioner
Counsel

5/2020

: Hettithanthrige Anil Kariyawasam
: Chula Bandara with Anuradha Dias, Lakmini

Edirisinghe Kanchana Madhushani Jayalath,
Nadun M. Agampodi, Inesha Gunasena, Hasini
P. de Silva and Kashyapa Divisekara instructed by
K. J. K. Gayathri Kodagoda

6/2020

: Nagananda Kodithuwakku
: Appeared in person

7/2020

S. C. C. Elankovan

Geoffrey Alagarathnam, PC, with Prof. Savithri
Gunesekara, Pulasthi Hewamanna, Ramesh
Fernando, Thahira Cader and Harini Jayawardhana
instructed by Gowry Thavarasha

8/2020

Sithara Shreen Abdul Saroor
Pulasthi Hewamanna with Harini Jayawardhana
instructed by Gowry Thavarasha

9/2020

1. Transparency International Sri Lanka
2. S. C. Asoka Obeysekera

Pulasthi Hewamanna with Fadhila Fairoze,
Vishmila Fernando instructed by Gowry
Thavarasha

10/2020

Rajith Keerthi Tennakoon

Shiral Lakthilake with Chathura Galhena and
Kavindu Indatissa instructed by Manoja
Gunawardena
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S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioners :

Counsel

S.C. (SD) No.

Petitioners :

Counsel

S.C. (SD) No.
Petitioners :

Counsel

11/2020

: Marion Lihini Fernando
: Viran Corea with S. A. Beling and Thilini

Vidanagamage instructed by Dharshika
Ariyanayagam

12/2020

: Jayakody Arachchige Rasika Lakmal Jayakody
: Dr Gehan Gunatilleke instructed by Dharshika

Ariyanayagam

13/2020

1. Dr Ajantha Perera

2. H. D. Oshala Lakmal Anil Herath
3. Dr Chandima Wijegunawardana
4. Jeran Jegatheesan

: Chrishmal Warnasuriya with Priyantha Fernando,

Wardani Karunaratne and Arjun Arsecularatne
instructed by Mayomi Ranawaka

14/2020

1. Sylvester Jayakody
2. Linus Jayatilake
3. Ekeshwara Kottegoda Vithana

. Ermiza Tegal with Swasthika Arulingam, Shalomi

Daniel and Mark Schubert instructed by Kulani
Ranaweera

15/2020

1. Jayantha Dehiattage
2. Migara Doss

: Nuwan Bopage with Chathura Weththasinghe and

Kaneel Maddumage instructed by Manjula
Balasuriya
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S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioners :

Counsel

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.
Petitioners :

Counsel

S.C. (SD) No.

Petitioner
Counsel

16/2020

: Thisath D. B. Wijegunawardana
: Farman Cassim, PC, with Taraka Nanayakkara,

Budwin Siriwardane and Nimesh Kumarage
instructed by Lanka Dharmasiri

17/2020

: Gebalanage Kapila Renuka Perera
: Boopathy = Kahathuduwa  with ~ Dhanujaya

Samarasinghe instructed by Minoli Jayawardhana

18/2020

1. Lanka Guru Sangamaya
2. Academy of Health Professionals
3. Postal and Telecommunication Services Union

. Rushdhie Habeeb with Chinthala Magonaarachchi,

Rizwan Uwais, Sandeepa Gamaethige and Shahila
Rafeek

19/2020

: Mayantha Yaswanth Dissanayake
. Farman Cassim, PC, with Taraka Nanayakkara,

Budwin Siriwardana, Nimesh Kumarage instructed
by Lanka Dharmasiri

20/2020

1. Aarif Samsudeen
2. Adam Lebbe Thavam

: Nizam Kariapper, PC, with A. M. Faaiz, Wasantha

Wanigasekera, M. C. M. Nawas and M. S. S.
Sanfara instructed by M. 1. M. Iynullah

21/2020

: P. Liyanaarachchi
: Dharshana Weraduwage
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S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioner

Counsel

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioners :

: Lakshmanan Jeyakumar

. Balasooriya

: Niran Anketell

22/2020

Sri Lanka Press Institute
with Raaya Gomez
instructed by Sinnadurai Sundaralingam and

Balendra

23/2020

Samuel Ratnajeevan Herbert Hool

: A. M. Faaiz with Palitha Subasinghe instructed by

A. P. Buddhika Jayakody

24/2020

Arachchige  Erick  Senarathne
Balasooriya
with  Muneer

Vidanapathirana Associates

instructed by

25/2020

: Akila Viraj Kariyawasam
: Ronald Perera, PC, with Neomal Pelpola, Dinesh

Vidanapathirana and Yasas de Silva, instructed by
Vidanapathirana Associates

26/2020

: Ruwan Wijewardene

: Eraj de Silva with Manjuka Fernandopulle,
Daminda  Wijerathna  and  S. Janagan
Sundramoorthy instructed by Dinesh

Vidanapathirana Associates
27/2020

1. Kalinga N. Indatissa

2. Rajeev Amarasuriya

3. A. W. Nalin Chandika De Silva
4. Pasindu Silva
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Counsel

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioner
Counsel

S.C. (SD) No.

Petitioners :

Counsel

S.C. (SD) No.

Petitioners :

. Faisz Musthapha, PC, with L. M. K. Arulanandam,

PC, Riad Ameen, Thushani Machado, Samantha
Premachandra, = Rashmini  Indatissa, @ Anne
Devananda and Ravindu Bandara instructed by
Lanka Dharmasiri

29/2020

. Rauff Hakeem
. Appeared in person

30/2020

: Dr Visakesa Chandrasekeram

Shantha Jayawardane with Kaneel Maddumage,
Chamara Nanayakkarawasam, Niranjan
Arulpragasam, Hiranya Damunupola instructed by
Manjula Balasooriya

31/2020

: Mangala Punsiri Samaraweera

Shantha Jayawardane with Kaneel Maddumage,
Chamara Nanayakkarawasam, Niranjan
Arulpragasam, Hiranya Damunupola instructed by
Manjula Balasooriya

32/2020

1. Ruwan Laknath Jayakody Arachchige Jayakody
2. Kavindya Christopher Thomas

3. Silvester Mariya Chammika Manoj Dilush
Kumar

Sanjaya Wilson Jayasekera with Swasthika
Arulingam, Kaushalya Sendanayake Arachchi
instructed by Manjula Balasooriya

33/2020

1. MBC Networks (Private) Limited
2. MTV Channel (Private) Limited
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Counsel

S.C. (SD) No.

Petitioners :

Counsel

S.C. (SD) No.

Petitioners :

~ O

Counsel

Sanjeewa Jayawardena, PC, with Charitha
Rupasinghe, = Lakmini =~ Warusavithana  and
Dr. Milhan Mohomed instructed by Ashoka
Niwunhella

34/2020

1. E. A. D. Prasad Prasanna Pushpakumara
2.R. M. P. A. Janaka

: Gamini Hettiarachchi with Dasun Nagashena

instructed by Mudith Dissanayake

35/2020

. Massala Koralalage Jayatissa
. Wijethunga Appuhamyge Herman Kumara

. Juwairiya Mohideen Fareethabath

. Rajapakse Mudiyanselage Chinthaka Pradeep
Rajapakse

. Fr. Marimuthu Sathiveloo

. Rohan Michael Fernando

1
)
: 3. Paramananda Kalandarige Chamila Thushari
2 4

5

Shantha Jayawardena with Swasthika Arulingam,
Chamara Nanayakkarawasam, Niranjan
Arulpragasam and Hiranya Damunupola instructed
by Kulani Ranaweera

S.C. (SD) No. 36/2020

Petitioners

1. Agampodi Sendaman Chulasinghe De Zoyiza

2. Rajapaksha  Arachchilage Namal Ajith
Rajapaksha

3. Nanayakkara Godakanda Achala Shanika
Senevirathna

4. Rathnayake Mudiyanselage Prabodha
Chinthaka

5. Chula Ranjeewa Adhikari

6. Teril Manoj Uduwana
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7.

8.

:17.

¢ 18.
: 19.
. 20.

O
: 10.
: 11,
: 12,
;13

14.
. 15.
. 16.

Rathnayake Mudiyanselage Upali
Amarawansha Rathnayake

Jayaweera Arachchilage Manju Sri
Chandrasena

Mewala Gedera Amila Indika

Dulan Dassanayake

Waduge Shammi Chinthaka Fernando
Sachindra Thushara De Zoysa
Mohomed Nazim Zainul Luthufi
Mohomad Najeem Mohomed Fazeer
Mahapatabendige Srinath Perera
Dhanapala Archchige Prema Aruna
Kumarasiri

Kariyawasam Pandi Kankanamge Upali
Ranjan

Sardha Kumara Manjula Pathiraja
Kalinga Nalaka Priyawansha
Warnakulasooriya Mahamuge Madhushani
Sugandhika Fernando

Counsel . Lakshan Dias

S.C. (SD) No. 37/2020

Petitioner : Bannet Sumanasiri Jayawardana
Counsel  : Appeared in person

S.C. (SD) No. 38/2020

Petitioner : Palpolage Don Samarapala
Counsel . Appeared in person

S.C. (SD) No. 39/2020

Petitioner : Suriyaarachchi Kankanamalage Susantha Harsha
Kumar Sooriyaarachchi

Counsel  : Appeared in person

Respondents 1. Hon. Attorney-General

2. Hon. M. U. M. Ali Sabry, PC (1* Respondent
in (SD) 33/2020 and (SD) 37/2020)

3. Legal Draftsman’s Department of Sri Lanka
(2" Respondent in (SD) 37/2020)
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Counsel

Hon. Dappula De Livera, PC, Attorney-General
with Sanjaya Rajaratnam, PC, Additional
Solicitor General, Indika Demuni de Silva, PC,
Additional Solicitor General, Farzana Jameel,
PC, Additional Solicitor General, Nerin Pulle,
Senior Deputy Solicitor General, Shaheeda
Barrie, Senior State Counsel, Dr. Avanti Perera,
Senior State Counsel, Suren Gnanaraj, Senior
State Counsel, Kanishka De Silva, Senior State
Counsel, Induni Punchihewa, State Counsel and
Nishara Jayaratne, State Counsel

Intervenients Petitioner : Prof. G. L. Pieris

Counsel

Petitioner
Counsel

Petitioner
Counsel

Petitioners

Counsel

Gamini Marapana, PC, with Navin Marapana,
PC, Kaushalya Molligoda, Uchitha
Wickramasinghe, Gimhana Wickramasurendra
and Thanuja Meegahawatta

W. A. D. V. Weerathilake

Kushan D’ Alwis, PC, with Kaushalya
Nawaratne, Chamath Fernando, Milinda
Munidasa and  Sashendra  Madanayake
instructed by Sanjay Fonseka

D. G. V. Abeyratne

Kaushalya ~ Nawaratne =~ with ~ Prabudha
Hettiarachchi, ~ D.  Devapura, = Hansika
Iddamalgoda and M. Mohotti

Omare KassapaThero, R. Welagedara, R.
Pathberiya, M. P. J. Pathmasiri, H. M. T.
Bandara, M. Ananthavel, K. M. P. B. Kothwala,
K. Egodawatta and Prabath N. Gunasekara

Sanjeewa Jayawardena, PC, with Ruwantha
Cooray, Charitha  Rupasinghe,  Lakmini
Warusawithana, Rukshan Senadheera, Dr.
Milhan Mohomed, Ridmi Benaragama, Eranga
Thilakaratne and Gimhani Arthanayake
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Petitioner . Sagara Kariyawasam

Counsel : Shavindra Fernando, PC, with Ananda
Weerasinghe, Kapila Liyanagamage, Sajitha
Weerasuriya, Umayangi Wijayasuriya and M.
Skandaraja instructed by Kethaki Siriwardena

Petitioner :  D. M. Dayaratne
Counsel :  R. Abeynayake with P. Wickremaratne
Petitioner : 1. Nimal Siripala de Silva,
2. Gamini Lokuge
Counsel : Sanjeewa Jayawardena, PC, with Charitha

Rupasinghe, Lakmini Warusawithana, Rukshan
Senadheera, Dr. Milhan Mohomed, Ridmi
Benaragama, Eranga Thilakaratne and Gimhani

Arthanayake
Petitioner . Dadallage Titus Padmasiri (S.C. (SD) 28/2020)
Counsel : K. G. Nissanka
Petitioners : 1. Mahaoya SobithaThero

2. Moragoda Nandarathana Thero
3. Ranjith Danapala Abeysekara

The Court assembled for the hearing on 29™ and 30™ September,
2020 and 2™ and 5" October, 2020 at 10.00 a.m.

A Bill in its long title referred to as “An Act to Amend the
Constitution of the Democratic Socialist Republic of Sri Lanka”
was published in the Government Gazette dated 28" August 2020
and placed on the Order Paper of the Parliament on 22™
September 2020. The short title of the Bill is cited as “Twentieth
Amendment to the Constitution”.

Thirty-eight petitions in number, were filed invoking jurisdiction
of this Court under Article 121(1) of the Constitution, in relation
to the aforementioned Bill.

Upon receipt of these Petitions, Court issued notices on the
Attorney-General as required under the Constitution.

There were petitions eleven in number for intervention. Court
allowed intervention of all those Intervenient Petitioners.
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Petitioners in two of these matters failed to comply with Article
121(1) of the Constitution. Therefore, this Court rejected those
two petitions as the jurisdiction of the Court was not duly
invoked.

Court heard submissions of Counsel representing Petitioners,
some of the Petitioners in person, Counsel representing
Intervenient Petitioners and the Attorney-General.

There are fifty-eight Clauses in the Bill and they relate to
different subject matters in the Constitution. Matters and areas
relating to which these Clauses relate to can be briefly set out as
follows:-

1. Powers and Functions of the President

2. President’s responsibility to Parliament

3. Immunity of the President from suit

4. Constitutional Council

5. Cabinet of Ministers

6. Public Service Commission

7. Appointments by President

8. Secretary General of Parliament

9. Dissolution of Parliament

10. Publication and passing of Bills

11. Submission of Bills to People by Referendum

12. Disqualification for election as a Member of Parliament

13. Disqualification for election as President

14. Election Commission and Commissioner General of
Elections

15. Appointment of Judges and acting appointments

16. Judicial Service Commission

17. Exercise of Constitutional Jurisdiction on Urgent Bills

18. Attorney-General

19. Auditor-General

20. Audit Service Commission

21. Finance Commission

22. National Police Commission

23. Parliamentary Commissioner for Administration

24. Commission to Investigate Allegations of Bribery or
Corruption

25. National Procurement Commission

26. Definition of Public Officer
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Article 120 of the Constitution stipulates the Constitutional
Jurisdiction of the Supreme Court.

Proviso (a) of Article 120 reads as follows:-

“The Supreme Court shall have sole and exclusive
Jjurisdiction to determine any question as to whether any
Bill or any provision thereof is inconsistent with the
Constitution:

Provided that -

(a) in the case of a Bill described in its long title
as being for the amendment of any provision of the
Constitution, or for the repeal and replacement of
the Constitution, the only question which the
Supreme Court may determine is whether such
Bill requires approval by the People at a
Referendum by virtue of the provisions of Article
83;

Article 83 of the Constitution reads as follows:-

“Notwithstanding anything to the contrary in the provisions of
Article 82 -

a) A Bill for the amendment or for the repeal and

b)

replacement of or which is inconsistent with any of the

provisions of Articles 1, 2, 3, 6, 7,8, 9, 10 and 11 or of
this Article; and

A Bill for the amendment or for the repeal and
replacement of or which is inconsistent with the
provisions of paragraph (2) of Article 30 or of, paragraph
(2) of Article 62 which would extend the term of office of
the President, or the duration of Parliament, as the case
may be to over six years,

shall become law if the number of votes cast in favour
thereof amounts to not less than two-thirds of the whole
number of Members (including those not present), is
approved by the People at a Referendum and a certificate
is endorsed thereon by the President in accordance with
Article 80
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At the outset, the Attorney-General submitted that he had
received instructions from the Minister of Justice that the
Government has decided to make series of amendments at the
Committee Stage and a document containing these proposed
Committee Stage amendments drafted by the Legal Draftsman
was tendered to Court as well as to the Counsel for the Petitioners
in open Court and followed up with a motion dated 30™
September 2020 filed at the Registry. However, all Counsel for
the Petitioners submitted that they are unable to make any
submissions based on such proposed Committee Stage
amendments but would make their submissions in relation to the
Bill as it is placed on the Order Paper.

It is an accepted practice, when the Supreme Court examines the
constitutionality of Bills, for the Attorney-General to inform the
proposed amendments to the Bill that will be made at the
Committee Stage. Such process facilitates efficient disposal of
determinations of the Supreme Court. Therefore, the Court took
into consideration the proposed Committee Stage amendments
submitted to Court along with the motion dated 30™ September
2020, which contained the reference number L.D.-O. 7/2020. (A
copy of which is annexed hereto)

There are fifty-eight Clauses in the Bill under consideration and
none of them seek to amend or repeal and replace Articles 1, 2, 3,
6, 7 8 9, 10, 11, 30(2), 62(2) or 83 of the Constitution.
(hereinafter also referred to as “entrenched Articles”)

However, Petitioners contended some of the Clauses of the Bill
are inconsistent with some of the Articles enumerated in Article
83 and hence, require to be approved by the People at a
Referendum in addition to the number of votes cast in favour of
the said Bill being not less than two thirds of the whole number of
Members (including those not present) (hereinafter referred to as
the “special majority”) and the certificate of the President is
endorsed thereon as provided under Article 82(5) of the
Constitution, if the said Bill is to become law. Furthermore, they
submitted that, not only in situations where any Clause is directly
inconsistent with any of the entrenched Articles that attracts the
need to obtain the approval of the People at a Referendum. They
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however submitted the said requirement arises in situations where
any of the Clauses have a prejudicial impact on Sovereignty of
the People, too.

On behalf of some of the Petitioners, it was contended that the
Bill under consideration could not become law even if it is
approved by the People at a Referendum in addition to it being
passed with two-thirds majority in Parliament. They contend that
the provisions of the Bill affect the basic structure of the
Constitution and therefore, could not become law under any
circumstances. It is their contention that the Preamble to the
Constitution assures the People Freedom, Equality, Justice,
Fundamental Human Rights and the Independence of the
Judiciary as intangible heritage and ratifies republican principles
of Representative Democracy as an immutable republican
principle. They contended, that the Bill as a whole violates such
principles and therefore cannot become law, even adhering to the
procedure stipulated under Article 83.

However, the Supreme Court in Tenth Amendment to the
Constitution Bill, [S.C. No. 3/86 (special), Decisions of the
Supreme Court on Parliamentary Bills (1984-1986) Vol. II page
47 at 48], in the majority decision in Thirteenth Amendment to
the Constitution Bill and Provincial Councils Bill [S.C. No.
7/87 (Special) S.C. No. 8/87 (Special), Decisions of the Supreme
Court on Parliamentary Bills (1987) Vol. III page 21 at 37] and
Nineteenth Amendment to the Constitution Bill [S.C. (SD) No.
32/2004, [Decisions of the Supreme Court on Parliamentary Bills
(2004-2006) Vol. VIII page 58 at 60] declined to follow such
construction.

Furthermore, it is pertinent to observe that Articles 1, 2 and 3 of
the Constitution expresses the nature of the State and the
Sovereignty of the People. They encapsulate core features
described in the Preamble to the Constitution. Article 120(a) read
with Article 83 of the Constitution provides that Articles
specified therein, including Article 1 of the Constitution can be
amended if such amendment is approved by People at a
Referendum in addition to it being passed with the special
majority in Parliament. Hence, we are unable to agree with the
contention that some of the provisions of the Constitution cannot
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be amended even with the approval of the People, in addition to
the special majority in Parliament.

In numerous occasions, the Supreme Court had determined that
when a Bill falls within the ambit of Article 120(a), the only
question this Court has to determine is whether the Bill under
consideration requires the approval by the People at a
Referendum by virtue of the provisions of Article 83 of the
Constitution. In the Decision of the Supreme Court in Fourth
Amendment to the Constitution Bill, [(SD) No. 3 of 1982
P/Parl, Decisions of the Supreme Court on Parliamentary Bills
(1978-1983) Vol. I page 157], decided that, it does not have
jurisdiction when the draft Bill in its long title has described as
being for the amendment of the Constitution and is intended to be
passed with the special majority required by Article 83 and
submitted to the People at a Referendum.

These proceedings, however relate to applications that had
invoked the jurisdiction of this Court in terms of Article 121 read
with Article 120(a) of the Constitution where the sole question
this Court is called upon to determine is whether the Bill as a
whole or any of its provisions is required to be approved by the
People at a Referendum in addition to it being passed with the
special majority in Parliament, if it is to become law.

Intervenient Petitioners (save for one Intervenient Petitioner) and
the Attorney-General contended that none of the Clauses in the
Bill are inconsistent with any of the entrenched Articles that are
referred to in Article 83 of the Constitution. They, therefore
contended that the Bill under consideration can become law if the
number of votes cast in favour thereof amounts to not less than
two-thirds of the whole number of Members (including those not
present) and upon a certificate being endorsed thereon by the
Speaker.

Furthermore, it is their contention that the amendments effected
by most of the Clauses in the Bill would result in the
re-introduction of the provisions that were in operation prior to
the Nineteenth Amendment to the Constitution. Further, they
contended that no Referendum would be required to reverse the
changes that had taken place due to an amendment that was
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passed only with the special majority in Parliament. The Supreme
Court in S.C. (SD) No. 8/2000, (Determination on Seventeenth
Amendment to the Constitution Bill) [Decisions of the
Supreme Court on Parliamentary Bills (1999-2003) Vol. VII,
page 213 at 218], observed;

‘It would indeed be illogical to contend that the
Amendment which was introduced only with a Special
Majority without submission to a Referendum could be
repealed only if it is submitted to a Referendum”

This observation in our view, should be considered in the proper
context of the circumstances, under which the Court made its’
determination. Court had taken into account the unique features in
the surrounding factors when it made the final determination. The
Amendment that was considered by Court was to introduce a new
electoral process.

The Parliament, which enacted the 1978 Constitution, did consist
of members that were elected through an election held under First
Past the Post System. However, in 1978 Constitution the election
process was to be held under Proportional Representation System
where the voter did not have an opportunity to express their
preferential vote. Fourteenth Amendment to the Constitution
introduced the opportunity for a preferential vote in to the
Proportional Representation System. The amendment the Court
was considering (Seventeenth Amendment) changed the electoral
system to a mixed system comprising both elements of First Past
the Post System as well as Proportional Representation System.
However, it did away, with the preferential vote that was
introduced by the Fourteenth Amendment.

The core question (in the Seventeenth Amendment
Determination) therefore, was the Constitutionality of the change
of the electoral system of which one component was the removal
of the preferential vote. The Court in its determination recognizes
the fact that the change in the Proportional Representation System
by introducing the preferential vote was introduced through the
Fourteenth Amendment, that was passed only with the special
majority in Parliament.
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However, the said factor is not the sole matter that the Court took
into consideration, in finally deciding the Constitutionality of the
Bill.

It recognised two other features in the new electoral system
proposed to be introduced by the Bill namely,

“voters would, in terms of the Amendment have a
choice of electing candidates to represent their
respective electorate, being a choice not provided as
the law stands and which is necessary if Franchise is
to have its true meaning”

and

“the names of the candidate nominated for election
under the District PR system and the National PR
system would be known to the voters at the time of
election and could be taken into account when they
exercise their franchise”, (supra at 218)

Therefore, it was the cumulative effect of all these factors that led
the Court to its final determination.

Above factors show that the opportunity available to the voter
through the ‘preferential vote’ was not fully taken away in the
new system introduced by the Amendment that was under
consideration. Hence, there was no complete reversal of the
enhancement of franchise granted through the preferential vote in
introducing the mixed electoral system by the Amendment, which
the Court, determined that it did not alienate the franchise of the
People.

In our view, it is in this context, that the above stated observation
of this Court in S.C. (SD) No.8/2000, (supra) should be
considered.

Petitioners contended that the manner in which a prior
amendment was adopted should not have any influence when the
Constitutionality of the Bill is considered. It is the effect that the
Bill would have on the Constitution as it stands at the time the
amendment is proposed, that has to be examined in determining
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whether the Bill should be presented before the People at a
Referendum as provided under Article 83 of the Constitution.
They contended that the question the Court should consider is
whether any of the provisions in the Bill are inconsistent with the
Articles 1, 2, 3, 6, 7, 8, 9 and 10 of the Constitution.

It is pertinent to observe that under the Constitution, situations
where the need for a Bill to be approved by the People at a
Referendum, if such Bill is to become law are enumerated in
Article 83. No other Bill needs to be approved by People at a
Referendum even if it is an amendment to the Constitution. In
such situations the only requirement is for such Bill to be
approved by the special majority in Parliament, if they are not
inconsistent with Article 83 of the Constitution. Under sub
Articles (a) and (b) of Article 83, two situations are identified as
the situations that warrant the approval of the People at a
Referendum. They are namely,

a) A Bill for repeal and replacement of any of the Articles
enumerated therein; or

b) A Bill, which is inconsistent with any of the Articles,
enumerated therein.

It is also pertinent to note that entrenched Articles include Article
3 - the Sovereignty of the People. A Bill to amend the
Constitution that is consistent with the entrenched Articles or
which enhances the Sovereignty of the People does not require
the approval by People at a Referendum. In such instances
passage of the Bill with approval by the special majority in
Parliament would suffice. However, any subsequent amendment
that would impact adversely on such enhancement or the reversal
of such enhancement, which creates a prejudicial effect on the
Sovereignty of the People, such subsequent Bill would need the
approval of the People at a Referendum, irrespective of the fact
that the earlier Bill had become law with the special majority,
only.

Therefore, the need to obtain the approval by the People at a
Referendum will have to be decided based on the consistency or
inconsistency of the Bill with the entrenched provisions and not
based on the manner in which the provisions that are proposed to
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be repealed or amended, had been enacted.

It was further contended that the changes that are introduced by
the Twentieth Amendment Bill, would restore provisions that
were there prior to the Nineteenth Amendment and some of them
did in fact exist from 1978. Therefore, it was contended that those
provisions had survived the test of time and therefore restoring
the status quo ante should not require the approval by People at a
Referendum as the 1978 Constitution was enacted only with the
special majority in Parliament.

In this context it is pertinent to note that the 1978 Constitution
was enacted after repealing the 1972 Constitution. The 1972
Constitution did not contain any provision requiring the approval
of the People at a Referendum, when passing a Bill, if they were
inconsistent with any provisions in the Constitution. Therefore,
the fact that certain provisions existed in the 1978 Constitution
per se cannot negate the effect of Article 83 of the Constitution.
As correctly submitted by the Attorney-General when considering
the Constitutionality of a Bill in the context of Article 83, what
should be considered is the provisions in the Constitution as at the
time the Bill is proposed to be submitted and the impact the Bill
would have on those provisions. It is also pertinent to observe that
Article 80(3) of the Constitution precludes any Court making any
determination on the validity of a law, after the President’s or
Speaker’s Certificate is endorsed on the Bill.

Therefore, the object and purpose and the effect of the Bill
namely that restoration of status quo ante 19" Amendment per se
does not take away the jurisdiction of the Court to examine
whether any of the Clauses in the Bill attract Article 83 of the
Constitution.

As the main issues that have to be determined in these
proceedings include Sovereignty of the People, Powers of
Government and checks and balance between organs of
government, it is pertinent to set out important principles on these
areas developed through jurisprudence of this Court.

In R.Sampanthan et _al vs Attorney General et al, [S.C. FR
351/2018, minutes of the Supreme Court dated 13.12.2018] cited
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with approval the following decisions of the Supreme Court:

“In the Determination by this Court IN_RE THE
NINETEENTH AMENDMENT T0 THE
CONSTITUTION, [S.C. (SD) 4/2015 at p.6-7] Sripavan,
CJ held Article 42 states “The President shall be
responsible to Parliament for the due exercise,
performance and discharge of powers, duties and
functions under the Constitution and any written law,
including the law for the time being relating to public
security.” Thus, the President’s responsibility to
Parliament for the exercise of Executive power is
established. Because the Constitution must be read as a
whole, Article 4(b) must also be read in light of Article
42. Clearly the Constitution did not intend the President
to function as an unfettered repository of executive power
unconstrained by the other organs of governance.

It has also been frequently recognised by this Court, that
our Constitution enshrines the doctrine of separation of
powers. In this regard, S. N. Silva, CJ held, IN RE THE
NINETEENTH AMENDMENT T0 THE
CONSTITUTION /2002 3 SLR 85 at p. 98]. “..This
balance of power between the three organs of
government, as in the case of other Constitutions based
on a separation of power is sustained by certain checks
whereby power is attributed to one organ of government
in relation to another.

In JATHIKA SEVAKA SANGAMAYA vs. SRI LANKA
HADABIMA AUTHORITY [SC Appeal 13/2015 decided
on 16™ December 2015] Priyantha Jayawardena, PC J,
stated, —The doctrine of separation of powers is based on
the concept that concentration of the powers of
Government in one body will lead to erosion of political
freedom and liberty and abuse of power. Therefore,
powers of Government are kept separated to prevent the
erosion of political freedom and liberty and abuse of
power. This will lead to controlling of one another. There
are three distinct functions involved in a Government of a
State, namely legislative, the executive and the judicial
functions. Those three branches of Government are
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composed of different powers and function as three
separate organs of Government. Those three organs are
constitutionally of equal status and also independent from
one another. One organ should not control or interfere
with the powers and functions of another branch of
Government and should not be in a position to dominate
the others and each branch operates as a check on the
others. This is accomplished through a system of “checks
and balances”, where each branch is given certain
powers so as to check and balance the other branches
The doctrine of separation of powers is enshrined in
Article 4 read with Article 3 of the Constitution of the
Democratic Socialist Republic of Sri Lanka.”

The aforesaid principles describe the nature of the State, powers
of government and checks and balances between organs of State.

The scope and the interrelationship of Articles 3 and 4 of the
Constitution had been analysed and discussed by this Court in,
numerous judgments. It is pertinent to note that it is only Article 3
that is entrenched under Article 83 and, Article 4 merely provides
form and manner of exercise of Sovereignty enshrined in Article
3. However, the importance of reading both Articles 3 and 4
together, has been emphasized by this Court, on the basis that
they are linked together. In Nineteenth Amendment to the
Constitution, [(SD) 11/2002, Decisions of the Supreme Court
on Parliamentary Bills, (1991-2003) Vol. VII page 313 at 319]
Supreme Court held;

“the statement in Article 3 that Sovereignty is in the
people and is “inalienable” being an essential element
which pertains to the Sovereignty of the People should
necessarily be read into each of the sub paragraphs in
Article 4 ... The meaning of the word “alienate” as a
legal term, is to transfer anything from one who has it for
the time being to another, or to relinquish or remove
anything from where it already lies ”

The Supreme Court in Nineteenth Amendment to the Constitution
Bill, [S.C. (SD) 4/2015, Decisions of the Supreme Court on
Parliamentary Bills, (2014-2015) Vol. XII page 26 at page 31],
while recognizing;
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“Sovereign People have chosen not to entrench
Article 4. Therefore it is clear that not all violations of
Article 4 will necessarily result in a violation of

Article 37 .

accepted with approval, the conclusion of the Supreme Court in
Nineteenth Amendment to the Constitution [Decisions of the
Supreme Court on Parliamentary Bills, (1991-2003) Vol. VII
page 313] that;

“the transfer, relinquishment or removal of a power
attributed to one organ of Government to another
organ or body would be inconsistent with Article 3
read with Article 4 of the Constitution”. (supra at 33)

It was further held that Article 4 provides form and manner of the
exercise of Sovereignty (supra at 33).

Therefore, when the Court examines a matter in the context of
infringement of Sovereignty recognised in Article 3, invariably
the Court will have to examine whether there is any prejudicial
impact on any of the different facets of Sovereignty as described
in Article 3, of which the form and manner of exercise of such
Sovereignty is elaborated in Article 4 of the Constitution. Hence,
in such an instance a Bill containing such provision which has a
prejudicial effect on Sovereignty of the people amounting to the
alienation of such Sovereignty, needs to be approved by the
people in addition to it being passed in Parliament by the special
majority, if the Bill to become law, as provided under Article 83
of the Constitution.

Clause 3 (Duties of the President)

This Clause repeals and replaces Article 33. Through this
amendment Duties of the President as specified in sub Article (1)
of Article 33 are removed. Petitioners contended that the removal
of the Constitutionally mandated duties infringe on Articles 1 and
3 of the Constitution. The Attorney-General contended that
Article 33(1) reiterates duties of the President that are set out in
the other parts of the Constitution. Therefore, Article 33(1)
duplicates and removal has no adverse impact. It is contended that
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Article 33(1)(a) and 33(1)(b) contains a restatement of duties that

are enumerated in several other Articles in the Constitution. In the
course of the submissions of the Attorney-General, Court’s
attention was drawn to many provisions in Chapter VI of the
Constitution, which sets out Directive Principles of State Policy
and Fundamental Duties, and the forms of the oaths the President
has to subscribe to when assuming duties.

It is pertinent to note that within the existing Constitutional
framework, the President exercises executive powers as part of
the Sovereignty of People. As this Court in Nineteenth
Amendment to the Constitution Bill, [S.C. (SD) 11/2002,
Decisions of the Supreme Court on Parliamentary Bills, (1991-
2003) Vol. VII page 313] held that, it is the People’s inalienable
executive power that is exercised by the President. Further, such
executive power is a part of the powers of Government
recognised in Article 3 of the Constitution. In numerous
occasions this Court had held that the powers of government that
are deposed on persons through different branches of Government
are held in trust for and on behalf of the People. Therefore, it is of
paramount importance to demarcate the exact parameters within
which such powers should be exercised. In this context it is
further important to note that the Supreme Court recognizes the
principle -

“that our Law does not recognise that any public
authority, whether they be the President or an officer
of the State or an organ of the State, has unfettered or
absolute discretion or power”. (Seven Judge Bench
decision in R. Sampanthan et al vs Attorney-General
et al, SC FR 351/2018, minutes of the Supreme
Court dated 13.12.2018).

In this context, setting out the duties of the President, who
exercises People’s inalienable executive power in trust for the
People, strengthens the Sovereignty of People. We observe that it
is desirable to list them under a single heading in the Constitution
rather than leaving for the people to figure them out by going
through the entire Constitution. However, Court’s jurisdiction at
this point is not to address issues in the context of desirability but
in the context of inconsistency with Article 83.
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In the case of Attomey-General vs Sumathipala [2006 (2) SLR
126 at 143] the Supreme Court cited with approval statement
made by Viscount Simonds in the case of Magor and St. Mellons
RDC vs Newport Corporation 1952 AC 189;

“a judge cannot under a thin guise of interpretation
usurp the function of the legislature to achieve a result
that the judge thinks is desirable in the interest of
Jjustice. Therefore, the role of the judge is to give effect
to the expressed intention of Parliament as it is the
bounded duty of any court and the function of every
Jjudge to do justice within the stipulated parameters”

Article 33(1)(d) recognizes the President’s duty to ensure the
creation of proper conditions for the conduct of free and fair
elections and referenda, on the advise of the Election
Commission. Imposing such duty strengthens franchise, which is
a part of the inalienable Sovereignty of the People. The Supreme
Court had held that franchise is not confined to the act of poll but
includes free and fair elections. This duty is not listed in any other
place in the Constitution. Clause 3 in the present form removes
this duty also from Article 33.

Clause 3 in its’ present form is inconsistent with Article 3 read
with Article 4 of the Constitution and therefore needs to be
approved by People at a Referendum.

However, one of the amendments proposed to Clause 3 through
the Committee Stage amendments is to insert the following:-

“(c) to ensure the creation of proper conditions for the
conduct of free and fair elections, at the request of
Election Commission”.

Therefore, the inconsistency in Clause 3 of the Bill would cease,
if Clause 3 is amended in accordance with the proposed
Committee Stage amendment and thereafter could be passed with
the special majority in Parliament.

Clause 5 (Immunity of the President)

Clause 5 of the Bill repeals Article 35 of the Constitution and
replaces with a new Article numbered 35. Proposed Article 35(1)
recognizes immunity of the President from suit. Proposed Article
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35(3) identifies four different instances where the immunity
recognised in proposed Article 35(1) would not be applicable.
They include a situation that does not exist among the current
provisos to the immunity of the President. That is namely, any
proceedings in relation to any subject or function assigned to or
remaining in his charge under Article 44 of the Constitution.

This change attracts judicial review in respect of the President’s
exercise of executive powers in his capacity as a Minister of the
Cabinet of Ministers, by any competent court. This change to the
existing provision enhances People’s judicial power and also
places an effective check and balance on President’s exercise of
People’s executive powers. Hence, Clause 5 in this context
enhances Sovereignty of the People and could become law with
the special majority in Parliament.

In fact, this change should be considered in the context of Clause
7 of the Bill. Section 44(2) of Clause 7 of the Bill empowers the
President to assign to himself any subject or function, a power
that is not deposed on the President under the present
Constitution. The said change, that has been proposed through
Clause 7 also enhances the exercise of People’s executive power
and hence does not warrant the approval of the People at a
Referendum.

However, another change introduced by Clause 5 is the removal
of the specific constitutional provision that recognised People’s
right to invoke Supreme Court jurisdiction in relation to any
alleged infringement or an imminent infringement resulting from
the acts of the President.

The 19" Amendment to the Constitution took away the immunity
that was hitherto conferred on the President, to an extent, and his
acts qua President were made amenable to the fundamental rights
jurisdiction under Article 126 of the Constitution, provided that
the action is instituted against the Attorney-General. In so doing,
however, the 19" Amendment did not 'alienate the executive
power of the President because ‘immunity’ is a privilege
conferred on the President and not a 'power which he is permitted
to exercise. Therefore, in a plain sense, subjecting the President’s
act to the People’s fundamental rights would not amount to an
alienation or transfer of executive power.
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Article 35(1) of the Constitution reads as follows:-

“While any person holds office as President, no
proceedings shall be instituted or continued against
him in any court or tribunal in respect of anything
done or omitted to be done by him either in his official
or private capacity.”

“Provided that nothing in this paragraph shall be
read and construed as restricting the Right of any
person to make an application under Article 126
against the Attorney-General, in respect of anything
done or omitted to be done by the President, in his

official capacity.”

However, Section 35 of Clause 5 of the Bill does not contain such
a proviso to the President’s immunity.

Petitioners contended that the denial of the opportunity for the
People to invoke jurisdiction of the Supreme Court on any alleged
violation of a Fundamental Right due to an act of the President,
infringes the Sovereignty of the People and therefore is
inconsistent with Articles 3 and 4 of the Constitution.

To the contrary, the Attorney-General and the Intervenient
Petitioners contended that Clause 5 does not infringe the
Sovereignty of the people. They contended that the protection
provided to the President through immunity from suit did exist
from 1978 and hence the effect of Clause 5 is the restoration of
the status quo ante, only.

In other words, the Attorney-General and the Intervenient
Petitioners pointed out that Clause 5 of the Bill is a reincarnation
of the Article 35 as it existed under the original Constitution.

However, it is conceded among all parties that up until now,
Article 35 was never subjected to scrutiny of Court by way of
constitutional review. The pronouncements by the Courts and the
limited inroads made to immunity were made in a context where
Article 35 was already a part of the 1978 Constitution. This is
historic in a sense, for more than forty years later, the Court is
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called upon to examine its compatibility with People’s
Sovereignty.

What in fact did take place [consequent to the 19™ Amendment to
the Constitution] was an expansion of People’s fundamental
rights under Article 3 and 17 of the Constitution. People blurred
the artificial line that hitherto remained between executive acts
and presidential executive acts. Furthermore, the expansion was
significantly wider, in that, the 19" Amendment not only
abridged Presidential immunity from suit, it extended
justiciability to “in respect of anything done or omitted to be
done by the President, in his official capacity”. The 19"
Amendment to the Constitution employed very specific language
when retaining immunity. It saved from review only Article
33(2)(g). But in removing immunity it did not cross-refer to
Article 33. The resulting position is that it entrenched and
enhanced the often unpronounced and a nuanced right which the
People have conferred on themselves under the Constitution -
which is the right to redress violation of their fundamental rights
by executive and administrative action. This right, couched in
Article 17 read together with Articles 3 and 126, is unrestricted in
its operation. Article 15 read with Article 4(d) which introduces
restriction for ‘exercise and operation’ of certain fundamental
rights explicitly, omits any reference to Article 17. This
necessarily means People's entitlement to remedy under Article
17 is absolute and is a direct expression of People's fundamental
rights under Article 3 of the Constitution.

The Attorney-General and on behalf of the Intervenient
Petitioners it was contended however, that the Constitution
mandates a specific process to address concerns of any situation
arising due to President’ intentional violation of the Constitution -
the impeachment process.

However, the existence of such alternative remedies and other
political deterrents do not assuage immunity’s inherent
incompatibility with People’s right to remedy. Impeachment
establishes a process by which the President shall be removed
from office only in certain well-defined recognized grounds. This
is quite distinct from the fundamental rights jurisdiction which
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provides People with a prompt remedy to redress individual
injuries they may suffer at the hands of the Executive. Immunity
from suit will most certainly leave the ordinary citizen and future
generations without an adequate remedy, regardless of the
substantiality of their claims.

It is further contended, that the Supreme Court through its
jurisprudence has recognised the distinction between the “doer”
and the “act” in the context of the President’s immunity and had
held that the immunity protects the “doer” only but not the “act”.
[Visuvalingam vs Liyanage(1983) 1 SLR 203, Karunatilaka vs
Dayananda Dissanayake (No. 1) (1999) 1 SLR 157, Victor
Ivan vs Hon. Sarath N. Silva (2001) 1 SLR 309, M. N. D.
Perera vs Balapatabendi, Secretary to the President and
others (2005)1 SLR185]. It was therefore contended, that the
removal of the provision that specifically removed President’s
immunity in relation to Supreme Court’s Fundamental Rights
jurisdiction does not infringe People’s Sovereignty.

However, it is our view that the principle enunciated in the
decisions of the Supreme Court that ‘immunity shields only the
doer, and not the act’ should not detract our obligation to examine
in fresh the tenability of absolute immunity within the
Constitutional scheme. These pronouncements were progressive,
yet inconsistent. They have not resulted in an entrenched judicial
practice of reviewing the ‘acts’ of the President qua President
notwithstanding immunity. Neither are they hard law. They
maybe distinguished, overruled and may even fall into disuse.
Clause 5 on the other hand, if and when it is enacted into law will
acquire a stoic existence. Once a part of the Constitution, it
cannot be ignored. As stated at the start of this analysis, the
Constitutionality of the Clause before us must be adjudged having
regard to People’s Sovereignty and in a manner that would
guarantee not only to present society but "succeeding generations
of the People of “Sri Lanka” the rights and freedoms they are
entitled to. Therefore, the fact that even under the original Article
35, the Court had sporadically made inroads into absolute
immunity does not provide a basis to hold that Clause 5 of the
Bill will not attract Article 3 of the Constitution. It does not stand
to reason that this Court should desist from considering the
constitutionality of a Clause in its full breadth merely because
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there exists a substantial portion of jurisprudence on the same
point.

In any event, the precise scope of Justice Mark Fernando’s
observation [in Karunatilaka vs Dayananda Dissanayake (No. 1)]
is much narrower than claimed by the Intervenient Petitioners. It
helps to reproduce the observation in verbatim to understand its
weight viz a viz Article 35 as it existed then;

“I hold that Article 35 only prohibits the institution (or
continuation) of legal proceedings against the President
while in office; it imposes no bar whatsoever on
proceedings (a) against him when he is no longer in
office, and (b) other persons at any time. That is a
consequence of the very nature of immunity: immunity is
a shield for the doer, not for the act. [...] Article 35
therefore, neither transforms an unlawful act into a
lawful one, nor renders it one which shall not be
questioned in any Court. It does not exclude judicial
review of the lawfulness or propriety of an impugned
act or omission, in appropriate proceedings against
some other person who does not enjoy immunity from
suit; as, for instance, a defendant or a respondent who
relies on an act done by the President in order to justify
his own conduct.” (emphasis added) (supra at 177)

Thus, as per the jurisprudence of this Court, the principle
“immunity shields the doer and not the act” as commendable as it
is, could obviate the barrier of immunity only when there is
“some other person who does not enjoy immunity from suit”
performing a separate act further to the President’s act.
Jurisprudence of this Court mandates that it is only if these
factors coincide, could the judiciary make way to review the
propriety of an act/ direction by the President. The divisional
bench of this Court in Victor Ivan vs Sarath N. Silva (supra)
having traced the line of authorities discussing the length and
breadth of immunity, summarized the exact scope of the
reviewability of the President’s acts in the context of immunity;

“This case confirms the proposition that the President's
acts cannot be challenged in a Court of law in
proceedings against the President. However, where some
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other official performs an executive or administrative
act violative of any person’s fundamental rights, and in
order to justify his own conduct, relies on an act done by
the President, then, such act of such officer, together
with its parent act are reviewable in appropriate judicial
proceedings. [...] Justice Fernando takes the matter
beyond doubt when he clearly states that for such a
challenge to succeed, there must be some other officer
who has himself performed some executive or
administrative act which is violative of someone’s
Sfundamental rights, and that, in order to justify his own
conduct in the doing of such impugned act, the officer in
question falls back and relies on the act of the President.
It is only in such circumstances that the parent act of
the President may be subjected to judicial review.
(emphasis added) (supra at 324-325)

Even in Visuvalingam vs Liyanage, (supra) Justice Sharvananda’s
observation was to the same effect;

“Article 35 of the Constitution provides only for the
personal immunity of the President during his tenure of
office from proceedings in any Court. The President
cannot be summoned to Court to justify his action. But
that is a far cry from saying that the President's acts
cannot be examined by a Court of Law. Though the
President is immune from proceedings in Court a party
who invokes the acts of the President in his support will
have to bear the burden of demonstrating that such acts
of the President are warranted by law; the seal of the
President by itself will not be sufficient to discharge that
burden. ”(emphasis added) (supra at 240-241)

Therefore, the principle that immunity only shields the doer and
not the act could only do so much to bring the President’s acts
qua President to justiciability. The resulting inference is that
where there is no other official relying on the President’s act, an
entire section of ‘acts’ themselves will not be subject to review.
In fact, in Silva vs Bandaranaike, [(1997) 1 SLR 92 at 99], the
Supreme Court dismissed the Petitioners application without
granting leave to proceed. In the said case Perera, J observed;
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“We are of the view, therefore, that having regard to
Article 35 of the Constitution, an act or omission of
the President is not justiciable in a Court of law,
more-so where the said act or omission is being
questioned in proceedings where the President is not
a party and in law could not have been made a party.
There is no doubt that the averments in the petitions
flow from the act of appointment made by the
President. It is only the President who could furnish
details relating to the said appointment. Where the
Constitution specifically prohibits the institution of
proceedings against the President, a challenge to the
appointment cannot be isolated from the President
in proceedings against the 1° respondent (the person
appointed) where the basis of the appointment
which is a matter which in terms of the Constitution
falls within the purview of the President. Such
matter cannot be canvassed in any Court.
Accordingly, we are of the view that this application
cannot be entertained by this Court and must be
dismissed in limine.” (emphasis added)

This illustrates the concerns raised that where there is no
intermediary relying on the President’s action, the Court would be
precluded from examining the vires or the lawfulness of the
powers, prior to the Nineteenth Amendment to the Constitution.
In such circumstances, not only the immunity shields the ‘doer’, it
very well shields the ‘act’ itself. Further, the Court cannot review
in vacuo. There must be a person who is subject to the
jurisdiction of the Court, who has relied on a direction/exercise of
power by the President. If not, the exercise before the Court
would only be academic, incapable of enforcement, and
consequently, of redress.

It was also contended that there are other situations in the
Constitution where immunity from suit had been granted.

Inalienable Sovereignty of the People as recognised in Article 3
of the Constitution includes Fundamental Rights. Furthermore,
Article 4 of the Constitution sets out the manner in which People
could exercise and enjoy Sovereignty.
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Article 4(d) reads as:

Article 4(d), in our view, places a heavy burden on all organs of

‘the fundamental rights which are by the Constitution
declared and recognised shall be respected, secured
and advanced by all the organs of the government and
shall not be abridged, restricted or denied, save in the
manner and to the extent hereinafter provided”;

the government to respect, secure and advance the fundamental
rights guaranteed by the Constitution, and furthermore not to
“abridge, restrict or deny”. In Visuvalingam vs Liyanage, (supra)

the Court observed that non-justiciability of executive action cuts
the very ideals enshrined in the Preamble to the

acCross

Constitution. It was held;

At least on one prior occasion, [Eighteenth Amendment to the
Constitution, S.C. (SD) 12/2002] this Court when confronted
with the constitutionality of absolute immunity, categorically

stated;

“Actions of the executive are not above the law and
can certainly be questioned in a Court of Law. Rule of
Law will be found wanting in its completeness if the
Deputy Solicitor General’s contention in its wide
dimension is to be accepted such an argument cuts
across the ideals of the Constitution as reflected in
its Preamble. An intention to make acts of the
President non-justiciable cannot be attributed to the
makers of the Constitution.” (emphasis added) (supra
at 240)

“By the envisaged 18" amendment, the Constitutional
Council is clothed with unlimited and unfettered
immunity on their decisions, recommendations and
approvals. If such immunity is given to the
Constitutional Council, it would in effect be elevated
to a body that is not subject to law, which is
inconsistent with the Rule of Law. The Rule of Law,
means briefly the exclusion of the existence of
arbitrariness and maintaining equality before the Law
(A. V. Dicey - Law of the Constitution, pg. 120).
Hitherto,  without  exception,  executive  and
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administrative action have been subjected to the
jurisdiction enshrined in Article 126 of the
Constitution. The total immunity expected in terms of
the proposed amendment to the Constitution would
effectively shut out the justiciability of actions of the
Constitutional Council in the exercise of the
fundamental rights jurisdiction by the Supreme
Court.” (emphasis added) [Decisions of the Supreme
Court on Parliamentary Bills (1991-2003) Vol. VII
page 303 at 305-306]

Thus, it is seen that our Constitution which is founded on rule of
law does not tolerate non--justiciability. It is premised on the very
basic tenet that every injury must be remedied. If the avenue for
redress is to be taken away, that is a matter that directly impinges
on the “fundamental rights” of the People as found in Article 3 of
the Constitution.

While Article 17 in Chapter III of the Constitution recognizes the
right of every person to apply to the Supreme Court in respect of
the infringement or imminent infringement of a fundamental right
by executive or administrative action, Article 126(1) of the
Constitution recognizes the Supreme Court’s jurisdiction to
determine any question relating to infringement or imminent
infringement of Fundamental Rights due to executive or
administrative action.

Through this scheme in the Constitution, People’s Sovereignty in
enjoying and the exercise of Fundamental Rights and the exercise
of judicial power in situations of the infringement of such Rights
is protected and enhanced. Judicial power of the people is
exercised by Parliament through courts.

Submissions were made by the Attorney-General that immunity is
essential for the efficient and unimpeded discharge of functions.
However, these submissions failed to establish a cogent and
rational nexus between non-justifiability of President’s act and
the effective discharge of functions and duties.
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Clause 5 of the Bill, removes the right of any person to invoke
jurisdiction of the Supreme Court, in relation to any alleged
infringement of a Fundamental Right due to the conduct of the
President. The alternative processes referred to by the Attorney-
General and the Intervenient Petitioners in their submissions in
our view do not provide the nature of protection guaranteed to the
People through the existing provisions in the Constitution.

Therefore, the removal of the existing right guaranteed through
the Constitution to the People to invoke the jurisdiction of the
Supreme Court under Article 126 in relation to acts of the
President is inconsistent with Articles 3 and 4 of the Constitution.
Hence, we determine that Clause 5 in its’ current form require the
approval of the People at a Referendum.

However, this inconsistency would cease, if Clause 5 is suitably
amended and, make provision for the People to invoke
jurisdiction of the Supreme Court under Article 126; in instances
where there is an alleged violation or an alleged imminent
violation of a Fundamental Right, due to an act of the President.

Clause 6 (Parliamentary Council)

Clause 6 repeals Chapter VIIA of the Constitution, and replaces it
with a new Chapter VIIA. Chapter VIIA of the Constitution
comprises of Articles 41A, 41B, 41C, 41D, 41E, 41F, 41G, 41H
and 411. They relate mainly to the Constitution of the
Constitutional Council, its role in certain appointments made by
the President and ancillary matters. The effect of Clause 6 is
introducing a new institution named Parliamentary Council. The
composition of the proposed Parliamentary Council, confines to
legislators. The main change that is introduced through this
Clause is the role the Council plays in certain appointments.
Power of appointment to all specified institutions including the
Chief Justice, other judges of the Supreme Court, the
Attorney-General, members of the Judicial Service Commission
remains with the President. However, the proposed Council has
no power to grant any approvals to such appointments. The
President is obliged only to seek observations from the Council,
prior to making such appointments.
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Petitioners contended that the removal of the need for a prior
approval of an independent body in relation to the aforementioned
appointments adversely affects checks and balances on the
exercise of executive power by the President as well as the
independence of the judiciary, which is an intelligible heritage as
stipulated in the Preamble to the Constitution. Hence, they
contended Clause 6 infringe the Sovereignty of the People.
Chapter VIIA was initially introduced into the Constitution
through the Seventeenth Amendment, in 2001. However,
thereafter in the year 2010, provisions relating to the
Constitutional Council were repealed and replaced with
provisions establishing the “Parliamentary Council”. Thereafter in

2015, through another Constitutional amendment the
Parliamentary Council was replaced with the re-establishment of
the Constitutional Council.

This Court in its determination in Seventeenth Amendment to the
Constitution [S.C. Determination Number 6/2001, Decisions
of the Supreme Court on Parliamentary Bills, (1991--2003) Vol.
VII page 249 at 253] having considered the need of prior approval
of the Constitutional Council in relation to certain appointments
made by the President held;

“although there is a restriction in the exercise of the
discretion hitherto vested in the President, this
restriction per se would not be an erosion of the
executive power by the President, so as to be
inconsistent with Article 3 read with Article 4(b) of
the Constitution”.

In 2015, when the Constitutional Council was re-established
through the Nineteenth Amendment to the Constitution, the
Supreme Court in “Nineteenth Amendment to the Constitution
Bill” [S.C. (SD) 4/2015, Decisions of the Supreme Court on
Parliamentary Bills, (2014-2015) Vol. XII page 26 at page 36]
held;

“the purpose and object of the Constitutional
Council is to impose safeguards in respect of the
exercising of the President’s discretion, and to
ensure the propriety of appointments made by him
to important offices in the Executive, the Judiciary
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and to the Independent Commissions. It sets out a
framework within which the President will exercise
his duties pertaining to appointments.”

In the Year 2010, through the Eighteenth Amendment to the
Constitution, provisions relating to the Constitutional Council
were repealed and replaced with provisions to constitute a body
called Parliamentary Council. The main change that took place at
that stage was confining the role of the Parliamentary Council to
provide their observations prior to the appointments made by the
President to the prescribed positions.

When the Supreme Court made its determination in relation to the
Eighteenth Amendment Bill the Court considered two
decisions of the Supreme Court, which dealt with the exercise of
executive powers in relation to the appointments to the judiciary.
[S.C. (SD) 1/2010, Decisions of the Supreme Court on
Parliamentary Bills, (2010-2012) Vol. X page 5 at 10-11]

In Premachandra vs Jayawickrama [(1994) 2 SLR 90] the
Supreme Court had held;

“There are no absolute or unfettered discretions in

public law,; discretions are conferred on public
functionaries in trust for the public, to be used for
the public good, and the propriety of the exercise of
such discretions is to be judged by reference to the
purposes for which they were so entrusted”.

In further examining the scope of the power vested on the
President to make appointments to the judiciary, in Silva vs
Bandaranayake (supra) Court held;

“The President in exercising the power conferred
by Article 107 of the Constitution has a sole
discretion. The power is discretionary and not
absolute. It is neither untrammeled nor
unrestrained and ought to be exercised with limits.
Article 107 does not expressly specify any
qualifications  or  restrictions. However in
exercising the power to make appointments to the
Supreme Court there should be co-operation
between the Executive and the judiciary, in order to
fulfill the object of Article 107 .
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Having considered the aforementioned views of the same Court,
the Supreme Court, in “Eighteenth Amendment to the
Constitution”, [S.C. (SD)1/2010, Decisions of the Supreme
Court on Parliamentary Bills, (2010-2012) Vol. X page 5 at page
11] held;

“On a consideration of the totality of the provision
dealing with the establishment of the Parliamentary
Council, it is abundantly clear for the reasons
aforesaid that the proposed amendment is only a
process of redefining the restrictions that was
placed on the President by the Constitutional
Council under the 17" Amendment in the exercise
of the Executive power vested in the President,
which is inalienable.”

When all these decisions of the Court are examined and
considered in the context of Sovereignty of the people, redefining
of safe guards on President’s power on appointments does not
extend to an extent that the change alienates the Sovereignty of
the People.

It is also pertinent to observe that Article 35 of the Constitution
guarantees Peoples right to invoke the jurisdiction of the Supreme
Court in instances where the conduct of the President has
infringed their Fundamental Rights. In this determination we have
already expressed our view on the need to retain such right in the
interest of protecting and preserving the Sovereignty of the
People. Therefore, within this Constitutional structure, we do not
observe any inconsistency of Clause 6 of the Bill with any of the
Articles referred to in Article 83. Therefore, Clause 6 can be
passed with two-thirds majority in Parliament.

In view of our determination on Clause 6, we do not intend
making any further determinations on other Clauses through
which consequential changes are introduced in relation to the
Constitutional Council’s role in appointments.

Clause 7 (The Executive)

Clause 7 of the Bill repeals the entirety of Chapter VIII of the
Constitution and substitutes a new Chapter titled ‘The Executive’.
The said Chapter contains provisions, inter alia, on the
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appointment and removal of the Prime Minister, Ministers of the
Cabinet of Ministers, Ministers who are not members of the
Cabinet of Ministers, and Deputy Ministers. Further, the proposed
amendment enables the President to hold Ministries.

The Petitioners contended that after the Constitution was
amended by the Nineteenth Amendment even though the
President was empowered to appoint the Prime Minister, he
cannot be removed from office by the President. In this regard the
attention of Court was drawn to Article 46(2) of the Constitution.
Article 46(2) of the Constitution states:

“(2) The Prime Minister shall continue to hold
office throughout the period during which the
Cabinet of Ministers continues to function under
the provisions of the Constitution unless he—

(a) resigns his office by a writing under his hand
addressed to the President; or

(b) ceases to be a Member of Parliament.”

The proposed section 47 in Clause 7 of the Bill confers on the
President the power to remove the Prime Minister from office,
which as the Attorney-General submitted is a restoration of the
provisions of the 1978 Constitution.

Article 42 of the present Constitution states:

“(1) There shall be a Cabinet of Ministers charged
with the direction and control of the Government
of the Republic.

(2) The Cabinet of Ministers shall be collectively
responsible and answerable to Parliament.

(3) The President shall be a member of the Cabinet
of Ministers and shall be the Head of the Cabinet
of Ministers.

(4) The President shall appoint as Prime Minister
the Member of Parliament, who, in the President’s
opinion, is most likely to command the confidence

of Parliament.” (emphasis added)
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Accordingly, under Article 42(4) of the Constitution, the
President is conferred with the power to appoint as Prime
Minister who in the President’s opinion is “most likely to
command the confidence of Parliament”.

Further, in respect of the appointment of Ministers, Article 43 of
the Constitution states:

“(1) The President shall, in _consultation with the
Prime  Minister, where he considers such
consultation to be necessary, determine the number
of Ministers of the Cabinet of Ministers and the
Ministries and the assignment of subjects and
functions to such Ministers.

(2) The President shall, on the advice of the Prime
Minister, appoint from among Members of
Parliament, Ministers, to be in charge of the
Ministries so determined.

(3) The President may at _any time change the
assignment of subjects and functions and the
composition of the Cabinet of Ministers. Such
changes shall not affect the continuity of the
Cabinet of Ministers and the continuity of its
responsibility to Parliament. (emphasis added)

In view of the aforementioned Articles, it is evident that even
under the present Constitution, even though the President is
required to appoint Ministers on the advice of the Prime Minister,
change of the assignment of subjects and functions of the
Ministers and change of the composition of the Cabinet of
Ministers, can be made by the President.

The proposed section 43(3) in Clause 7 of the Bill corresponds
with Article 42(4) under the present Constitution. Accordingly,
the Prime Minister will be appointed by the President “who in the
President’s opinion, is likely to command the confidence of
Parliament.”

In view of the fact that the President who holds People’s
executive power in trust of the People, is the Head of the Cabinet
of Ministers and the appointing authority of the Prime Minister,
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we are of the view that empowering the President to remove the
Prime Minister and appoint a new Prime Minister who in his
opinion commands the confidence of Parliament, does not
infringe the Sovereignty of the People. Therefore, section 47 of
Clause 7 does not infringe Sovereignty of the People.

We are further of the view of that none of the other sections in
Clause 7 of the Bill are inconsistent with Article 83 of the
Constitution.

Therefore, Clause 7 of the Bill can be passed by the special
majority in Parliament in terms of Article 82(5) of the
Constitution and does not require the approval of the People at a
Referendum.

Clauses 15, 27 and 28 (Publication of Bills and Urgent Bills)

Clause 15 of the Bill amends Article 78 of the Constitution.
Clause 15(2) inserts a new paragraph that reads as:

“Any amendment proposed to a Bill in Parliament

shall not deviate from the merits and principles of
such Bill.”

None of the Petitioners raised any concerns on this provision. We
observe that this new provision is progressive and enhances the
People’s legislative power by placing a check on Parliament that
exercises legislative power in trust for the People. However,
perusal of the proposed Committee Stage amendments tendered
to Court by the Attorney-General, we observe that the
aforementioned salutary provision in the Bill is proposed to be
removed.

Clause 15(1) of the Bill repeals paragraph (1) of Article 78 and
replaces with a provision that had reduced the time period
between the date of publication of a Bill in the Gazette and
placing it on the Order Paper. The present time period of fourteen
days has been reduced to seven days.

Petitioners contended that such limitation curtails People’s right
to bring in an effective challenge before Court. Therefore, they
contended that it affects People’s judicial power as well as
people’s legislative power.
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We are not inclined to accept this view. The proposed change
does not deny the opportunity to invoke the jurisdiction of Court
and challenge any Bill; but warrants efficient and expeditious
response from any person who wishes to invoke the jurisdiction
of Court.

Clause 27 of the Bill, inserts a new Article numbered 122
immediately after Article 121 of the Constitution. Section 122 of
Clause 27 1is described as “Special Exercise of constitutional
jurisdiction in respect of Urgent Bills”. Through this provision
when the Cabinet of Ministers is of the view that a particular Bill
is urgent in the national interest and makes an endorsement to that
effect the President shall require the special determination of the
Supreme Court on the consistency or inconsistency of any
provisions of the Bill by a reference addressed to the Chief
Justice. The Supreme Court should make its determination in
twenty-four hours or such longer period not exceeding three days
as the President may specify.

Petitioners contended that this Clause affects People’s judicial
power as well as legislative power. Restrictive time period set out
not only hinders but also unfairly curtails the exercise of judicial
power. Furthermore, they claim that placing the discretion on the
Executive in deciding the time period within which the
determination should be made encroaches into the judicial power
of Courts who exercises People’s judicial power.

In this regard it is pertinent to observe that Subsection (3) of
Section 122 in Clause 27 of the Bill excludes Bills for the
amendment, repeal and replacement, alteration or addition of any
provision of the Constitution or any Bill for the repeal and
replacement of the Constitution.

Further, it is pertinent to observe that Clause 28 of the Bill
amends Article 123 of the Constitution by the insertion of a new
paragraph. The said paragraph provides;

“if the Supreme Court entertains a doubt whether
the Bill or any provision thereof is inconsistent
with the Constitution, it shall be deemed to have
been determined that the Bill or such provision of
the Bill is inconsistent with the Constitution.”
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Therefore, Clause 27 and Clause 28 taken together, address the
concerns on the availability of the limited time within which the
Court should make its determination. The required nature of the
determination is thereby limited to the expression of “entertaining
a doubt” rather than a specific determination on the
constitutionality of the Bill or of its” any provision.

It is also pertinent to observe that Article 129(1) of the
Constitution empowers the President to refer a question to the
Supreme Court to obtain its opinion within a time specified by the
President.

Therefore, empowering the Executive to set a time period within
which a Court should provide its determination per se does not
infringe the Sovereignty of the People.

We further observe that this Clause does not exclude or prohibit
an interested party intervening in proceedings relating to a
hearing on such Bill. This Clause further makes it mandatory, that
such Bill be submitted to judicial review through the prescribed
process.

When all these factors are taken into account, we are of the view
that Clauses 15, 27 and 28 are not inconsistent with any of the
Articles referred to in Article 83 and therefore they can be passed
with the special majority.

Clause 16 (Defeated Bills)

Clause 16 of the Bill amends Article 85 by inserting a new Sub-
article numbered (2). This amendment empowers the President to
submit to people by Referendum any Bill that had been rejected
by Parliament. Petitioners contended that this provision erodes
the legislative power of Parliament and President is bestowed
with legislative power.

In this context it is pertinent to note that it is the People’s
legislative power that is exercised by Parliament. Referendum is
an accepted process within the constitutional framework where
People are provided with the opportunity to exercise their
legislative power directly by them. Furthermore, under this
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provision no Bill which is either inconsistent with any provision
of the Constitution or for the repeal or amendment of any
provision of the Constitution can be placed before the People. It is
also important to note that the President only has the right to
place the Bill before the people and it is the decision of the People
that would matter in the Bill becoming the law.

We hold that Clause 16 is not inconsistent with any of the
Articles referred to in Article 83 and therefore can be passed with
the special majority.

Clause 14 (Dissolution of Parliament)

This Clause repeals paragraph (1) of Article 70 and replaces with
a new paragraph. According to Article 70(1) of the Constitution
the President’s power to dissolve the Parliament is restricted.
According to the said paragraph the President could dissolve
Parliament only after four and half years from the date of its first
meeting, unless the Parliament passes a resolution by not less
than two thirds of its members and requests the President to
dissolve. Clause 14 changes this position by providing;

“When a general election has been held
consequent upon a dissolution of Parliament by the
President, the President shall not thereafter
dissolve Parliament until the expiration of a period
of one year from the date of such dissolution,
unless Parliament by resolution requests the
President to dissolve Parliament.”

Petitioners contended that the change affects the legislative power
of the People, due to the drastic reduction of the time period
within which the President could dissolve Parliament and thereby
substantially reducing the life of a Parliament. Further, they
contend that the Clause as it stands empowers the President to
dissolve Parliament at any time and even the one-year’s
restriction will apply, only if the General Election was triggered
due to the dissolution of the previous Parliament by the President.
Petitioners contended that this Clause prejudicially affect the
separation of powers, negates Parliament’s ability to act as a
check on President and affect the franchise of the People.
Therefore, they claim that Clause 14 infringes the Sovereignty of
the People.
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However, the Attorney-General and the Intervenient Petitioners
contended that the Clause restores a legitimate Right of the
Executive as well as remedy the adverse effect caused on ‘checks
and balances’ between the legislative and executive branches of
Government, due to the Nineteenth Amendment. They claim that
the dissolution of Parliament will allow the people to exercise
their franchise. Therefore, the use of such power does not infringe
on People’s Sovereignty.

The Supreme Court in its determination in Nineteenth
Amendment to the Constitution [S.C. (SD) 11/2002, Decisions
of the Supreme Court on Parliamentary Bills, (1991-2003) Vol.
VII page 313 at 320] held;

“the dissolution of Parliament and Impeachment of
the President are some of these powers which
constitute the checks incorporated in our
Constitution”.

Furthermore, the Court proceeded to conclude;

“the power of dissolution of Parliament and the process
of impeachment being some of the checks put in place
should be exercised, where necessary, in trust for the
People only to preserve the Sovereignty of the People and
to make it meaningful, effective and beneficial to
people.”. (supra at 321)

Intervenient Petitioners contended that the restriction imposed on
the President by the 19™ Amendment on the Dissolution of
Parliament amounts almost to the complete alienation of a
legitimate power of the Executive. They contended that Clause 14
effectively addresses this concern.

The Attorney-General, further contended that “the check placed in
the hands of the President vis-a-vis the Legislature has become
meaningless and this was evident from the facts which gave rise to
S.C. (F/R) 351/2018 [Dissolution Case]. It is for this reason that it
had been sought to revert to the original text of Article 70(1).”
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In examining this issue this Court has to consider whether the
introduction of Clause 14 causes any erosion on the Sovereignty
or alienation of Sovereignty of the People. As described above,
the power to dissolve the Parliament is a legitimate right of the
executive and operates as an effective check and balance between
the two organs of the Government. A fair balancing of competing
interests is of prime importance to ensure that the exercise of this
Right would not infringe the Sovereignty of the People.

In this context, the Supreme Court in Nineteenth Amendment to
the Constitution (supra at 323-324) observed;

“We are of the view that on an examination of the
relevant provisions in the different contexts in which
they have to operate, that every extension of such
period would not amount to an alienation,
relinquishment or removal of that power. That would
depend on the period for which it is extended. If the
period is too long, it may be contended that thereby
the power of dissolution attributed to the President
to operate as a check to sustain the balance of power
as noted above, is by a side wind, as it were,
denuded of its efficacy. But, if we strike middle
ground, the balance of power itself being the overall
objective would be strengthened specially in a
situation of a divergence of policy, noted above. We
are of the view that if Clauses 4 and 5 of the Bill,
dealt with in the preceding portion of this
determination are removed and replaced with a
clear amendment to proviso (a) of Article 70(1)
whereby the period of one year referred to therein is
extended to a period to be specified not exceeding
three years (being one half of the period of
Parliament as stated in Article 62(2)), that would not
amount to an alienation, relinquishment or removal
of the executive power attributed to the President.”

We observe, that the following Committee Stage amendment is
proposed to this Clause, as submitted by the Attorney-General.

Clause 14 - delete line 29 and substitute the following -

“period of two years and six months from the date
of such General”.
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Taking into consideration the Determination of this Court in
Nineteenth Amendment to the Constitution (supra) we are of
the view, such an amendment to Clause 14, sufficiently addresses
concerns on this Clause in the context of Sovereignty.

Therefore, Clause 14 in its’ present form is inconsistent with
Article 3 read with Article 4 of the Constitution and is requires to
be approved by the People at a Referendum.

However, this inconsistency would cease with the adoption of the
proposed Committee Stage amendment and could be passed with
the special majority in Parliament.

Clause 17(4) (Dual Citizenship)

Clause 17 amends sub-paragraph (d) of paragraph (1) of Article
91 of the Constitution. Sub Clause (4) of Clause 17 repeals item
(xiii) of Article 91(I)(d). Article 91 sets out the disqualifications
for election as a Member of Parliament and according to Article
91(d)(xiii) being a citizen of Sri Lanka who is also a citizen of
any other country is recognised as one such disqualification.

Petitioners contended that the removal of this disqualification by
Clause 17(4) infringes Articles 1 and 3 of the Constitution. They
contended persons who hold a dual citizenship has split loyalties.
When they pledge allegiance to two sovereign nations, their
capacity to take decisions with the sole idea of protecting and
preserving the Sovereignty of one country would be
compromised; specially, in situations of conflict of interests
between the two countries. Such situations can always arise in
many areas of concern including, commerce, trade, defence and
in addition on bi-lateral and multi-lateral relations when both
countries become relevant parties. Therefore, they contended that
this Clause is inconsistent with Articles 1 and 3 of the
Constitution.

The Attorney-General contended that the removal of the
restriction on dual citizens to stand for elections enhances
People’s franchise. It is contended that decisions of the Supreme
Court fortifies this proposition. Reliance is made on views
expressed by this Court in several of its judgments. In Mediwaka
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and others vs Dayananda Dissanayake and others [(2001) 1
SLR 177 at 211] the Court had held;
“The citizen’s right to vote includes the right to freely
choose his representatives, through a genuine election
which guarantees the free expression of the will of the
electors: not just his own”.

In S§.C. (SD) No. 8/2000, (Determination on Seventeenth
Amendment to the Constitution Bill) [Decisions of the Supreme
Court on Parliamentary Bills (1999-2003) Vol. VII, page 213 at
218]the Court observed;

“They are, firstly the voters would in terms of the
Amendment have a choice of electing candidates to
represent their respective electorate, being choice
not provided as the law stands and which is
necessary if franchise is to have its true meaning
as provided in Article 3 read as 4(a) and (e) of the
Constitution.”

The Attorney-General further contended that even a dual citizen
has the right to be treated equally and enjoys all the rights of a
person who is a citizen of Sri Lanka, only. He further claimed,
that Article 26(2) and (3) prohibit making any distinction on the
manner on which the citizenship was acquired. Citizens by
descent and citizens by registration will have same rights. It was
further contended that under the provisions of the Citizenship Act
it is only a person who had had been a citizen of Sri Lanka who
could gain the dual citizenship. It is his contention that the
Petitioners claim of “split loyalties” and “conflicts of interests”
are mere surmise and conjecture.

We considered all these submissions in relation to the Clause
under consideration and are of the view that a decision on the
inconsistency or consistency with a Constitutional provision
cannot be based on surmise and conjecture. When we exercise
jurisdiction in relation to an amendment to the Constitution, it
does not extend to consider desirability of a provision or to delve
into policy matters. Sole consideration would be the
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Constitutionality of the provision.

This Court in the Special Determination in the Bill titled
“Welfare Relief Benefits” [S.C.(SD) 7/2002, Decisions of the
Supreme Court on Parliamentary Bills (1999-2003) Vol. VII,
page 281 at 282] observed;

“it is not within the jurisdiction of the Court to
speculate as to what would happen in the
implementation of the scheme. The provisions of
the Bill should be examined objectively to
ascertain whether there are sufficient safeguards

2

to prevent discrimination ...".

It is our view that Clause 17(4) is not inconsistent with any
Article referred to in Article 83 of the Constitution. Hence,
Clause 17(4) can be passed with the special majority in
Parliament.

Clause 20(3) (Guidelines on Media)

This Clause amends Article 104B of the Constitution. This
Article sets out the powers, functions and duties of the Election
Commission. Article 104B(5) reads as follows:-

“(5) (a) The Commission shall have the power to
issue from time to time, in respect of the holding of
any election or the conduct of a Referendum, such
guidelines as the Commission may consider
appropriate, to any broadcasting or telecasting
operator or any proprietor or publisher of a
newspaper, as the case may be, as the Commission
may consider necessary to ensure a free and fair
election.

(b) It shall be the duty of the Chairman of the Sri
Lanka Broadcasting Corporation, the Chairman of
the Sri Lanka Rupavahini Corporation and the
Chairman of the Independent Television Network
and the Chief Executive Olfficer of every other
broadcasting or telecasting enterprise owned or
controlled by the State to take all necessary steps to
ensure compliance with such guidelines as are
issued to them under sub-paragraph (a).”
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Clause 20(3) amends Article 104B (5)(b) to read as:

“It shall be the duty of any broadcasting or
telecasting operator or any proprietor or publisher of
a newspaper, as the case may be, to take all necessary
steps to ensure compliance with any guidelines as are
issued to them under paragraph (a).”

Petitioners contended that extending the responsibility to
institutions other than State media to comply with guidelines
issued by the Election Commission prejudicially affects the
freedom of thought. Therefore, it is claimed, that this Clause is
inconsistent with Article 10 and hence requires the approval by
People at a Referendum. Further they claim, maintaining a
distinction between the State and private media is justified as
State media is fed through public funds. It was further submitted
that the Supreme Court in Nineteenth Amendment to the
Constitution Bill [S.C. (SD) 4/2015, Decisions of the Supreme
Court on Parliamentary Bills (2014-2015)Vol. XII, page 26] had
decided that empowering the Election Commission to take over
the management of a broadcasting authority, if such authority had
contravened any guidelines issued by the Election Commission
contravenes Article 3 of the Constitution.

To the contrary, the Attorney-General submitted that the proposed
change through Clause 20(3) would ensure that all media
whether, State or private owned would have the duty to act
responsibly with the common object of facilitating a free and fair
election. It is further contended that this Clause removes the
discrimination between the State media and Private media in the
context of the duty to ensure a free and fair elections. He further
claims, that the airwaves and/ frequencies both Private and State
media use is regarded as public property.

There is no doubt on the importance of protecting People’s
freedom of thought. The importance is so apparent that Article 10
is entrenched. In Joseph Perera alias Bruten Perera vs The
Attorney-General and others [(1992) 1 SLR 199 at 223], the
Supreme Court observed;

“Freedom of speech and expression means the
right to express one’s convictions and opinions
freely by word of mouth, writing, printing, pictures
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or any other mode. It includes the expression of
one’s ideas through banners,posters, signs etc. It
includes the freedom of discussion and
dissemination of knowledge. It includes freedom of
the press and propagation of ideas, this freedom is
ensured by the freedom of circulation.”

Importance of a free media cannot be determined based on the
source of funding to the institution. The need for a free media
goes beyond a distinction between Private and State media.

However, the issue before us in these proceedings is whether
placing a duty on all media institutions to act in accordance with
the guidelines issued by the Election Commission during an
election period would infringe Article 10 for the reason, such duty
should not have been imposed on private media as no public
funds are used to finance those entities. Such a distinction
between State and private media in the context of the duty to
follow guidelines issued to media institutions to facilitate a free
and fair election is not a classification based on intelligible
criteria.

The core issue that was considered by the Supreme Court in
Nineteenth Amendment Bill (Supra) was the impact of the
power bestowed on the Election Commission to appoint a
competent authority to control a private media institution. In that
context the Supreme Court held;

“The State taking over its own media institutions
may be permitted, but if it extend to private media
institutions,  providing  balanced and multi
perspective news and views the same will be most
prejudicial. Furthermore, this provision does not
set out the qualification and/or the post that a
person holds in order to be appointed as a
Competent Authority and this too will severely
impinge upon the rights of citizens and also rights
and interests of the media institutions who may well
be supervised and effectually managed by persons
not eligible or suitable for same.” (supra page 37)

The issue before this Court on Clause 20(3) can easily be
distinguished.
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Guidelines contemplated to be issued under Clause 20(3) will not
be focusing on any one particular media institution but will be on
all media institutions. The duty remains on the institutions to
respect and adhere to such guidelines that are applicable on equal
basis to all media institutions.

Hence, we do not see any inconsistency in Clause 20(3) with any
of the Articles referred to in Article 83 of the Constitution. Hence,
Clause 20(3) can be passed with the special majority in
Parliament.

Clause 22 (Failure to comply with guidelines of the Election
Commission)

Clause 22 repeals Article 104GG of the Constitution.
Article 104GG reads as follows:-

“104GG. (1) Any public officer, any employee of
any public corporation, business or other
undertaking vested in the Government under any
other written law and any company registered or
deemed to be registered under the Companies Act,
No. 7 0of2007, in which the Government or any
public corporation or local authority holds fifty per
centum or more of the shares of that company, who -

(a) refuses or fails without a reasonable cause to co
-operate with the Commission, to secure the
enforcement of any law relating to the holding
of an election or the conduct of a Referendum,
or

(b) fails without a reasonable cause to comply with
any directions or guidelines issued by the
Commission under sub-paragraph (a) of
paragraph (4) or sub-paragraph (a) of
paragraph (5), respectively, of Article 104B,

shall be guilty of an offence and shall on conviction
be liable to a fine not exceeding one hundred
thousand rupees or to imprisonment for a term not
exceeding three years or to both such fine and
imprisonment.
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(2) Every High Court established under Article 154P
of the Constitution shall have jurisdiction to hear and
determine any matter referred to in paragraph (1).”

The Petitioners contended that the repeal of the aforementioned
provision is inconsistent with Articles 3 and 4 of the Constitution
as it has a prejudicial effect on franchise of the People. They
further contended that, franchise is neither restricted nor limited
to the act of poll. Franchise includes free and fair elections too.

We observe, that the Election Commission has the duty and
obligation to conduct free and fair elections. Article 104B of the
Constitution empowers the Election Commission to secure the
enforcement of all laws relating to holding of an election or a
referenda. Further, the Commission is empowered to issue
guidelines and directions on matters relating to holding of
elections to ensure a free and fair election.

The Attorney-General contended that the repeal of Article 104GG
does not have a prejudicial effect on franchise as specific
legislation that governs conduct of elections criminalize illegal
acts and corrupt practices.

It is pertinent to observe that the statutory scheme mandated
through the Constitution strengthens and enhances franchise of
the People. Prosecution of persons who fail to comply with such
directions and guidelines issued by the Commission necessarily
will have a greater impact on the compliance with such directions
and guidelines, which in turn would enhance the conduct of free
and fair elections.

Provisions in the Election laws do not directly focus on such
failures. Therefore, the repeal of Article 140GG has a prejudicial
effect on the franchise.

Hence, we are of the view that Clause 22 is inconsistent with
Article 3 read with Article 4 of the Constitution. Therefore,
Clause 22 requires the approval of the People at a Referendum.

Clauses 31, 32-39 and 40 (Auditor-General)

Clause 31 repeals paragraph (1) of Article 153 of the
Constitution. Article 153(1) inter alia provides that the person
who holds the post of Auditor General should be a ‘qualified
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auditor’. However, the new paragraph introduced through Clause
31 does not set out the qualifications one should possess to be
appointed the Auditor General.

Clauses 32-39 of the Bill repeal Articles 153A, 153B, 153C,
153D, 153E, 153F, 153G and 153H of the Constitution. These
Articles deal with the constitution of the Audit Services
Commission, its powers, functions and related matters.

Clause 40 repeals Sub-article (1) of Article 154 and substitutes a
new Sub-article. Article 154(1) of the Constitution sets out the
duties and functions of the Auditor General. It lists out the
institutions that should be audited by him. They include the office
of the secretary of the President, office of the Secretary of the
Prime Minister and companies registered or deemed to be
registered under the Companies Act, No. 7 of 2007 in which the
Government or a Public corporation or local authority hold fifty
per centum or more of the shares. However, the new provision
introduced through Clause 40 of the Bill does not include the last
mentioned three institutions among the list of institutions that has
to be audited by the Auditor General.

Petitioners contended that due to the aforementioned changes that
would be affected by Clauses 31 to 40 of the Bill, effective
discharge of the duties of the Auditor-General is adversely
affected and impeded. They contended that such situation creates
a prejudicial effect on the Parliament’scontrol over public
finance. They further contended that it is essential that a qualified
auditor to hold the office of Auditor General, to ensure effective
discharge of the duties of the office of Auditor-General. It is their
contention that the exclusion of the three institutions mentioned
hereinbefore from the purview of the Auditor-General’s powers
impede the Parliament’s control over public finance as recognised
under Article 148 of the Constitution.

In this context it is pertinent to observe that the proposed
Committee Stage amendment recognizes that the Auditor General
should be a ‘qualified auditor’.

Proposed Committee Stage amendment reads as follows:-
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31 - (1) delete lines 6 and 7 and substitute the following:-

“(1) There shall be an Auditor General who shall
be a qualified Auditor and who shall, subject to the
provisions of Article 414, be appointed by the
President. The Auditor- General...”

(2) delete line 14 and substitute the following:-

“the President may, subject to the provisions of
Article 414, appoint a qualified Auditor to act in”

We have considered submissions of all parties in relation to
Clause 31 and are of the view that Clause 31 is not inconsistent
with any of the Articles referred to in Article 83 of the
Constitution. Therefore, Clause 31 can be passed with the special
majority in Parliament.

Clauses 32-39 repeal provisions relating to the Audit Service
Commission. Article 153C vests the Audit Service Commission
with the power of appointment, promotion, transfer, disciplinary
control and dismissal of the members belonging to the Sri Lanka
State Audit Service. Through the changes proposed in Clauses 32
-39, the Audit Service Commission would cease to exist and the
members of the Sri Lanka Audit Service would come under the
purview of the Public Service Commission. We are of the view
that such change does not infringe the Sovereignty of People.

Therefore, Clauses 32, 33, 34, 35, 36, 37, 38 and 39 of the Bill
are not inconsistent with any of the Articles referred to in Article
83 of the Constitution and therefore, can be passed with the
special majority, in Parliament.

It is pertinent to note that the Supreme Court, in its determination

in Appropriation Bill, [S.C. (SD) 3 & 4 of 2008, Decisions of the
Supreme Court on Parliamentary Bills, (2007-2009) Vol. IX page
44 at 45], having re-iterated the manner in which the Sovereignty
of the People and its exercise should be interpreted, recognised,
that the legislative power of the people includes the “full control
over public finance”. (emphasis added)
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It was further held;

“One important check on the exercise of executive
power is that finance required for such exercise
remains within the full control of Parliament - the
legislature. There are three vital components of
such control in terms of the Constitution viz:

(i) Control of the sources of finance Ii.e.
imposition of taxes, levies, rates and the like
and the creation of any debt of the Republic,

(ii) Control by way of allocation of public finance
to the respective departments and agencies
of Government and setting of limits of such
expenditure;

(iii) Control by way of continuous audit and
check as to due diligence in performance in
relation to (i) and (ii).

Since such control is exercised by Parliament in trust
for people, we are of the opinion that the process
should be transparent and in the public domain, so
that people who remain Sovereign are informed as to
the manner of control is exercised.”

This Court in its determination in Divineguma Bill [S.C. (SD)
4/2012 to S.C. (SD) 14/2012, Decisions of the Supreme Court on
Parliamentary Bills, (2010-2012), Vol. X page 87 at 105] held;

“Articles 148 and 150 of the Constitution deal with Public
Finance which is part of the sovereignty of the People that
is entrenched in Article 3 of the Constitution.”

Therefore, bringing in institutions that receives allocation of
public funds, within the purview of the Auditor General is an
integral aspect of People’s Sovereignty. The change effected
through Clause 40 by excluding Office of the Secretary of the
President, Office of the Secretary of the Prime Minister and
companies registered or deemed to be registered under the
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Companies Act, No. 7 of 2007 in which the Government or a
Public corporation or local authority hold fifty per centum or
more of the shares, from the control and supervision of the
Auditor General causes an adverse impact of the People’s
legislative power of control of public finance.

In this context, it is pertinent to observe that the proposed
Committee Stage amendment to Clause 40 remedies the above-
mentioned adverse impact on legislative power of the People,
partially.

It proposes to bring in the office of the Secretary to the President
and the office of the Secretary to the Prime Minister within the
purview of the Auditor General. However, it does not bring in
companies registered or deemed to be registered under the
Companies Act, No. 7 of 2007 in which the Government or a
Public corporation or local authority hold fifty per centum or
more of the shares.

In the course of the submissions of the Petitioners, it was
contended that substantial amounts of public funds have been
invested in such Companies and placing them out from the
purview of the Auditor General could cause serious repercussions
on the efficient use of such funds. It is submitted that there are
more than one hundred and twenty such Companies in existence
and in some of such companies more than sixty percent of shares
are held by a public corporation. Auditor General’s report relating
to some such Companies revealed grave financial losses recorded.
Therefore, placing such companies under the purview of the
Auditor General and followed by inquiries at Parliamentary
Committees strengthens legislative role of controlling public
funds.

The Attorney-General submitted that the mere absence of
reference to any class of institutions in Article 154 per se does not
preclude the Auditor General exercising his powers and carrying
out audit of such institutions. He contended that Section 55 of the
National Audit Act, No. 19 of 2018 defines what an “auditee
entity” is and any entity listed there in does fall within the
purview of the Auditor General. Item (m) in the definition of
“auditee entity” refers to “any company registered or deemed to
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be registered under the Companies Act, No. 7 of 2007 in which
the Government or a Public Corporation or local authority holds
fifty per centum or more of the shares of that company”.
Furthermore, the Presidential Secretariat and Office of the
Secretary to the Prime Minister are also among the ‘auditee
entities’ as defined in Section 55 of the National Audit Act.

We observe that Section 2 of the National Audit Act sets out the
applicable law pertaining to audits. Section 2 reads as follows:-

“The provisions enshrined in Articles 153,..of the
Constitution, the provisions of this Act and any other
written law, as may be applicable, shall apply to audits
of auditee entities and matters connected therewith.”

Therefore, when examining the duties, powers and functions of
the Auditor General, Constitutional provisions cannot be read in
isolation but should be considered in conjunction with the
National Audit Act and any other applicable written law.

When all these factors are taken into account along with the
relevant constitutional provisions and the provisions of the
National Audit Act, we are of the view that Clause 40 of the Bill
is not inconsistent with any of the Articles referred to in Article
83 of the Constitution and hence can be passed with the special
majority in Parliament.

Other Clauses

We have considered other Clauses in the Bill that are not
mentioned hereinbefore, and are of the view that none of them are
inconsistent with any of the Articles referred to in Article 83.

For the reasons hereinbefore stated we are of the view that the
Bill titled “Twentieth Amendment to the Constitution” -

(a) Complies with the provisions of Article 82(1) of the
Constitution;

(b) Requires to be passed by a special majority specified in
Article 82(5) of the Constitution;
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(c) Clauses 3, 5, 14 and 22, in their present form are
inconsistent with Article 3 read with Article 4 of the
Constitution and therefore require approval by the People
at a Referendum by virtue of the provisions of Article 83.
However, such inconsistency in Clauses 3 and 14 would
cease by amending in accordance with the proposed
Committee Stage amendments and consequently would
not require approval by the People at a Referendum; and,

(d) Such inconsistency in Clause 5 would cease, if Clause 5
is suitably amended as specified in this determination
herein before at the Committee Stage and consequently,
would not require approval by the People at a
Referendum.

We wish to place on record our deep appreciation of the
assistance given by the Attorney-General, learned Counsel who
appeared for the Petitioners and Intervenient Petitioners and
Petitioners and Intervenient Petitioners who appeared in person
and made submissions in this matter.

Jayantha Jayasuriya, PC
Chief Justice

Buwaneka Aluwihare, PC
Judge of the Supreme Court

Sisira J. de Abrew
Judge of the Supreme Court

Vijith K. Malalgoda, PC
Judge of the Supreme Court

Priyantha Jayawardena, PC, J.

I agree with the conclusions of His Lordship, the Chief Justice
and my brother judges B. P. Aluwihare, PC, J., Sisira J. de
Abrew, J. and Vijith K. Malalgoda, PC, J. that Clauses 3, 6, 7, 14,
15, 16, 17(4), 20(3), 27, 28, 31, 32, 33, 34, 35, 36, 37, 38, 39 and
40 of the Bill can be passed by a special majority required under
Article 82(5) of the Constitution without seeking the approval of
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the People at a Referendum by virtue of the provisions in Article
83 of the Constitution.

However, I regret that I am unable to agree with the reasoning
and conclusion on Clause 5 of the Bill.

I would like to add a few additional matters in respect of the
submissions made with regard to the “Structure of the
Constitution”. Further, my Determination in respect of Clause 5
of the Bill is stated herewith.

Structure of the Constitution

The Petitioner submitted that the instant Bill in its entirety has no
force in law as it “destroys” the basic structure of the Constitution
and as such, not even the People at a Referendum can approve it.
It was further submitted that only a Constituent Assembly with a
mandate to formulate a new Constitution could engage in such a
pursuit. Accordingly, it was submitted that the Bill should be
struck down.

In this regard, it is useful to examine the constitutional history of
Sri Lanka. Prior to gaining independence from the British, Ceylon
was governed under the Donoughmore Constitution of 1931.
Since gaining independence, Sri Lanka has had three
Constitutions: the Soulbury Constitution of 1947, the 1972
Constitution and the 1978 Constitution.

The Soulbury Constitution of 1947 was based on the Westminster
system of government with the Governor-General as the Head of
the State.

The first autochthonous Constitution of 1972 was enacted and
adopted by a Constituent Assembly of the People of Sri Lanka.

The Preamble of the 1972 Constitution stated:

“We the People of Sri Lanka being resolved in the
exercise of our freedom and independence as a
nation to give to ourselves a Constitution which will
declare Sri Lanka a free sovereign and independent
republic pledged to realize the objectives of a
Socialist Democracy including the Fundamental
Rights and Freedoms of all citizens and which will
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become the fundamental law of Sri Lanka deriving
its power and authority solely from the people do on
this the tenth day of the waxing moon in the month
of Vesak in the year two thousand five hundred and
fifteen of the Buddhist era that is Monday the twenty
-second day of May one thousand nine hundred and
seventy-two  acting through the Constituent
Assembly established by us hereby adopt, enact and
give to ourselves this Constitution.” [Emphasis
Added]

Accordingly, the said Constitution declared Sri Lanka as a Free,
Sovereign and Independent Republic.

Under the said 1972 Constitution, the doctrine of Parliamentary
Supremacy was introduced and executive power was vested with
the President who was appointed by the Prime Minister. The
President was the Head of the State, Head of the Executive and
the Commander-in-Chief of the Armed Forces.

Article 4 of the said Constitution stated “[t]he Sovereignty of the
People is exercised through a National State Assembly of elected
representatives of the People.” Article 5 of the said Constitution
stated that the National State Assembly is the supreme instrument
of State power of the Republic which exercised the legislative,
executive and the judicial power of the people. Thus, the said
Constitution was based on the doctrine of Parliamentary
Supremacy.

Article 44 of the 1972 Constitution stated:

“The legislative power of the National State
Assembly is supreme and includes the power-

(a) to repeal or amend the Constitution in whole or
in any part, and

(b) to enact a new Constitution to replace the
Constitution.

Provided that such power shall not include the power
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(i) to suspend the operation of the Constitution or any
part thereof; and

(ii) to repeal the Constitution as a whole without
enacting a new Constitution to replace it.”

The procedure stipulated in the aforementioned Article was
followed to adopt and enact the 1978 Constitution. The 1978
Constitution changed the Parliamentary system of the 1972
Constitution and introduced a hybrid system consisting of the
features of the Presidential and Westminster systems. Further, the
Sovereignty conferred on the National State Assembly under the
1972 Constitution was transferred to the People of Sri Lanka by
the 1978 Constitution.

The drafters of the 1978 Constitution in their wisdom had
deliberated that political stability and strong leadership could only
be ensured by a strong executive, freed from the whims and
fancies of Parliament. Thus, the original Constitution of 1978
reposed considerable executive power with the President
including the power to dissolve Parliament a year after Parliament
was elected, and to appoint or remove the Prime Minister and the
Cabinet of Ministers. Further, it afforded immunity to the
President from civil and criminal proceedings for any act or

omission done in his official or private capacity during the tenure
of his office.

Article 75 of the 1978 Constitution states:

“Parliament shall have power to make laws,
including laws having retrospective effect and
repealing or amending any provisions of the

Constitution, or adding any provisions to the

Constitution:
Provided that Parliament shall not make any law -

(a) suspending the operation of the Constitution or
any part thereof, or

(b) repealing the Constitution as a whole unless

such law also enacts a new Constitution to

replace it.”. [Emphasis added]
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In view of the abovementioned Article, it is within the power of
the legislature to repeal or amend provisions of the Constitution
or add any provisions to the Constitution.

The Clauses in the Twentieth Amendment Bill could be
categorized into the following parts:-

(2)

(b)

(c)

Clauses that repeal the amendments introduced by
the Nineteenth Amendment to the Constitution,

Clauses that restore the provisions of the original
1978 Constitution, and

Clauses that introduce new Articles to the
Constitution.

The preamble to the 1978 Constitution, which stipulates its
origin, scope, purpose and underlying philosophy, reads as

follows:-

“The PEOPLE OF SRI LANKA having, by their
Mandate freely expressed and granted on the Sixth
day of the waxing moon in the month of Adhi Nikini
in the year Two Thousand Five Hundred and
Twenty one of the Buddhist Era (being Thursday the
Twenty first day of the month of July in the year
One Thousand Nine Hundred and Seventy seven),
entrusted to and empowered their Representatives
elected on that day to draft, adopt and operate a
new Republican Constitution in order to achieve the
goals of a DEMOCRATIC SOCIALIST REPUBLIC,
and having solemnly resolved by the grant of such
Mandate and the confidence reposed in their said
Representatives who  were elected by an
overwhelming majority, to constitute SRI LANKA
into a DEMOCRATIC SOCIALIST REPUBLIC
whilst ratifying the immutable republican principles
of REPRESENTATIVE DEMOCRACY and assuring
to_all Peoples FREEDOM, EQUALITY, JUSTICE,
FUNDAMENTAL HUMAN RIGHTS and the
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INDEPENDENCE OF THE JUDICIARY as the
intangible heritage that guarantees the dignity and
well-being of succeeding generations of the People
of SRI LANKA and of all the People of the World
who come to share with those generations the effort

of working for the creation and preservation of a
JUST AND FREE SOCIETY.” [Emphasis Added]

Accordingly, in addition to immutable republican principles of
representative democracy, principles such as freedom, equality,
justice, fundamental rights and the independence of the judiciary
have also been encompassed by the basic structure of the
Constitution as the “intangible heritage that guarantees the dignity
and well-being of succeeding generations of the People of Sri
Lanka”.

Thus, in view of the fact that the Bill seeks to restore certain
Articles in the original 1978 Constitution by repealing most of the
Amendments that were made by the Nineteenth Amendment, the
said principles of representative democracy, freedom, equality,
justice, fundamental rights and the independence of the judiciary
that were encapsulated by the provisions of the original
Constitution are restored.

The structure of the 1978 Constitution seeks to achieve the
objectives stipulated in the Preamble to the Constitution within a
unitary State, and is based on the principles of Sovereignty of the
People, Separation of Powers, Checks and Balances, and the Rule
of Law. A careful consideration of the Bill shows that the said
structure is not proposed to be changed or altered by the said Bill.

The Petitioner submitted that the basic structure of the
Constitution cannot be changed even with the approval of the
People at a Referendum. It was further submitted that only a
Constituent Assembly with a mandate to formulate a new
Constitution could change the basic structure of the Constitution.

A similar argument was considered by Sharvananda, CJ., ‘In Re
the Thirteenth Amendment to the Constitution and the
Provincial Councils Bill’ (1987) 2 SLR 312 at pages 329 - 330
(with P. Colin-Thome, J., A. Athukorale, J. and Thambiah, J.
agreeing) who observed:
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“It was submitted that the Bill seeks to amend the
basic structure of the Constitution. The basis of the
submission was that the Clauses 4 and 7 of the 13"
Constitutional Amendment Bill seek to establish a
Constitutional structure which is Federal or quasi-
Federal and these provisions take away the
unitarianism enshrined in Article 2. In our
considered view, there is no foundation for the
contention that the basic features of the
Constitution have been altered or destroyed by the
proposed amendments. The Constitution will
survive without any loss of identity despite the
amendment. The basic structure or framework of
the Constitution will continue intact in its integrity.
The unitary State will not be converted into a
Federal or quasi-Federal State. We have already
examined the question whether the amendment in
anyway affects entrenched Article 2 which
stipulates a unitary State and after an analysis of
the relevant provisions of the amending Bill have
come to the conclusion that the unitary nature of the
State is in no way affected by the proposed
amendments and that no new sovereign legislative
body, executive or judiciary is established by the
amendment. The contra submission made by the
Petitioners is based on the misconception that
devolution is a divisive force rather than an
integrative force.

It was contended that the scope of amendment
contemplated by Articles 82 and 83 is limited and
that there are certain basic principles or features of
the Constitution which can in no event be altered
even by compliance with Article 83. Reliance was
placed for this proposition on the decisions of the
Supreme Court of India in Kesavananda vs State of
Kerala, AIR 1973, S.C. 1461 and Minerva Mills
Ltd., vs Union of India AIR 1980, S.C. 1789. Those
decisions of the Supreme Court of India were based
on Article 368 of the unamended Indian
Constitution which reads as follows.-
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“An amendment of this Constitution may be
initiated only by the introduction of a Bill for the
purpose in either House of Parliament ..."".

The said Section 368 carried no definition of "amendment”
nor did it indicate its scope. It was in this context that the
Supreme Court in the Kesavananda case, reached the
conclusion by a narrow majority of seven to six that the
power of amendment under Article 368 is subject to implied
limitation and Parliament cannot amend those provisions
of the Constitution which affect the basic structure or
framework of the Constitution. The argument of the
majority was on the following line:

“The word amendment postulates that the old
Constitution survives without loss of its identity
despite the change and continues even though it has
been subjected to alterations. As a result of the
amendment the old Constitution cannot be
destroyed, and done away with it is retained though
in the amended form. The words amendment of the
Constitution with all their wide sweep and
amplitude cannot have the effect of destroying and
abrogating the basic structure or framework of the
Constitution” per Khanna, J.,

But both our Constitutions of 1972 and 1978 specifically
provide for the amendment or repeal of any provision of the
Constitution or for the repeal of the entire Constitution-
Vide Article 51 of the 1972 Constitution and Article 82 of
the 1978 Constitution. In fact, Article 82(7) of the 1978
Constitution states “in this chapter” Amendment "includes
repeal, alteration and addition.”In view of this exhaustive
explanation that amendment embraces repeal, in our
Constitution we are of the view that it would not be proper
to be guided by concepts of ‘Amendment’ found in the
Indian judgments which had not to consider statutory
definition of the word ‘Amendment.” Fundamental
principles or basic features of the Constitution have to be
found in some provision or provisions of the Constitution
and if the Constitution contemplates the repeal of any
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provision or provisions of the entire Constitution, there is
no basis for the contention that some provisions which
reflects fundamental principles or incorporate basic
features are immune from amendment.

Accordingly, we do not agree with the contention that some
provisions of the Constitution are unamendable.”

Further, in the Special Determination of the Bill titled the ‘Tenth
Amendment to the Constitution Bill’, S.C. No. 3/86 (Special)
this court observed:

“Mr. Goonasekera submitted, firstly, that on_the basis of
the rulings, of the Indian Supreme Court which discusses
the power of amendment under the Indian Constitution we
should hold that an amendment of this nature is
impermissible because it would alter the fundamental
structure of the Constitution, and secondly, that at the
least, this is an amendment that falls within the ambit of
Article 83 of the Constitution read with Article 3 and
would require a Referendum of the People in addition to
the two-thirds majority of Parliament.

The first ground need not detain us because it is based
wholly on the Indian case law and the Indian Constitution.
The Indian Constitutional provisions are not comparable
and it is not prudent to resort to outside authorities when
our proper business is to ascertain what our own
constitutional provisions _intend. The second ground
however is not without merit.” [Emphasis Added]

Further, in the Special Determination of the Bill titled the
‘Nineteenth Amendment to the Constitution Bill’, S.C. (S.D.)
No. 32/2004, this court observed:

“[...] The people through elected representatives in
Parliament and by themselves directly at a
referendum have the power to amend the
Constitution. To say otherwise would be to negate
the sovereignty of the people and their legislative
power as set out in Articles 3 and 4(a) of the
Constitution.
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It was contended that this Bill seeks to amend the
basic structure of the Constitution and goes far
beyond the legislative competence of Parliament |[...]

[...]On the contrary Article 82 of our Constitution
provides that ‘Amendment’ includes repeal,
alteration and addition. [...] Basic features of the
Constitution are to be found in some provisions of
the Constitution and if the Constitution
contemplates the repeal of any provision of the
Constitution, there is no basis for the contention
that some provisions which incorporate basic
features are immune from amendment.”

In view of the above, the argument of the Petitioners that the
basic structure of the Constitution cannot be changed is not
sustained.

Accordingly, I determine that the Bill can be passed under and in
terms of the procedure stipulated in the Constitution.

Clause 5 of the Bill

Clause 5 of the Bill, inter alia, repeals Article 35 of the
Constitution and restores the provision that prevailed prior to the
Nineteenth Amendment to the Constitution on the immunity of
the President from suit during the tenure of his office.

At the commencement of the hearing, the Attorney-General
submitted that several amendments would be made to the Bill at
the Committee Stage and the proposed amendments were
tendered to Court. The following transitional provision is one
such amendment that would be made to the proposed Clause 57
of the Bill at the Committee Stage -

“(8) All applications instituted under Article 126
against the Attorney-General in respect of anything
done or omitted to be done by the President in his
official capacity and pending on the day
immediately preceding the date of commencement
of this Act shall be continued and disposed of
accordingly.”
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The Counsel for the Petitioners contended that Article 4(d) of the
Constitution states that Fundamental Rights of the People which
are declared and recognized shall be respected, secured and
advanced by all the organs of Government. Further, it was
contended that the proposed Clause 5 of the Bill confers
immunity on the President, and thus, removes the ability of the
People to hold the President accountable for any infringement of
Fundamental Rights by invoking the jurisdiction of the Supreme
Court in terms of Articles 17 and 126 of the Constitution.

Accordingly, it was submitted that the right to invoke the
jurisdiction of the Supreme Court under Article 17 read with
Article 126 is eroded by the introduction of the said Clause.
Further, it was submitted that for the aforementioned reasons, the
Bill is inconsistent with Article 3 read with Article 4 of the
Constitution as it has a prejudicial impact on the sovereignty of
the People. Thus, it needs the approval of the People at a
Referendum.

The circumstances that constitute a prejudicial impact on the
sovereignty of the People have been considered by this Court in
several cases.

In Re the Nineteenth Amendment of the Constitution [2002] 3
SLR 85 at page 97, it was observed:

“The meaning of the word “alienate”, as a legal
term, is to transfer anything from one who has it for
the time being to another, or to relinquish or
remove anything from where it already lies.
Inalienability of sovereignty, in relation to each
organ of Government means that power vested by
the Constitution in one organ of Government shall
not be transferred to another organ of Government,
or relinquished or removed from that organ of
Government to which it is attributed by the
Constitution. Therefore, shorn of all flourishes of
Constitutional Law and of political theory, on a
plain interpretation of the relevant Articles of the
Constitution, it could be stated that any power that
is_attributed by the Constitution to one organ of
Government cannot be transferred to another organ
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of Government or relinquished or removed from
that organ of Government; and any such transfer,
relinquishment __or removal would be an
“alienation” of sovereignty which is inconsistent
with Article 3 read together with Article 4 of the
Constitution. It necessarily follows that the balance
that has been struck between the three organs of
Government in relation to the power that is
attributed to each such organ, has to be preserved if
the Constitution itself is to be sustained.

This balance of power between the three organs of
Government, as in the case of other Constitutions
based on a separation of power is sustained by
certain checks whereby power is attributed to one
organ of Government in relation to another [...]”.
[Emphasis Added]

Thus, the proposed amendment to Article 35 of the Constitution
would be examined to consider whether it would have a
prejudicial impact on the sovereignty of the People.

Immunity of the President from suit, which Clause 5 of the Bill
seeks to restore, is a recognized concept in Constitutional Law. In
Sri Lanka, the said immunity was afforded under the 1972
Constitution even to the President who was not appointed directly
by the People.

It is evident that the framers of the 1978 Constitution had
deliberately conferred immunity from suit to each branch of
Government as a constitutional safeguard to ensure the smooth
functioning of the governance of the country without any
hindrances. Accordingly, the legislature and the judiciary have
been afforded immunity from judicial review. Similarly, the
President, who is exercising the executive power of the People,
including the defence of the country, was granted limited
immunity from suit as it was of paramount importance for the
national security of the State.

The underlying rationale for the requirement of immunity of the
President from suit was discussed in the case of Mallikarachchi vs
Attorney-General [1985] 1 SLR 74 at page 78, where it was
held:
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“Such a provision as Article 35(1) is not something
unique to the Constitution of the Democratic
Socialist Republic of Sri Lanka of 1978. There was
a similar provision in the Article 23(1) of the
Constitution of Sri  Lanka of 1972. The
corresponding provision in the Indian Constitution
is Article 361. The principle upon which the
President is endowed with this immunity is not
based upon any idea that, as in the case of the King
of Great Britain, he can do no wrong. The rationale
of this principle is that persons occupying such a
high office should not be amenable to the
jurisdiction of any but the representatives of the

people, by whom he might be impeached and be
removed from office and that once he has ceased to
hold office, he may be held to account in
proceedings in the ordinary court of law.

1t is very necessary that when the Executive Head of
the State is vested with paramount power and
duties, he should be given immunity in the discharge
of his functions.” [Emphasis Added]

Further, in the United States, the importance of presidential
immunity was discussed in Nixon vs Fitzgerald, 457 U.S. 731
(1982), on the basis of the following two arguments:-

(a)

(b)

the President cannot make important and
discretionary decisions if he is in constant fear of
civil liability, and

diverting the President's time and attention with a
private civil suit affects the functioning of the
entire federal government, thereby abrogating the
separation of powers mandated by the
Constitution.

At pages 751-753, it was held:

“Because of the singular importance of the
President’s duties, diversion of his energies by
concern with private lawsuits would raise unique
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risks to the effective functioning of government. [...]
a President must concern himself with matters likely
to “arouse the most intense feelings.” [...] it is in
precisely such cases that there exists the greatest
public interest in providing an official “the
maximum ability to deal fearlessly and impartially
with" the duties of his office. This concern is
compelling where the officeholder must make the
most sensitive and far-reaching decisions entrusted
to any official under our constitutional system. Nor
can the sheer prominence of the President’s office
be ignored. In view of the visibility of his office and
the effect of his actions on countless people, the
President would be an easily identifiable target for
suits for civil damages. Cognizance of this personal
vulnerability frequently could distract a President
from his public duties, to the detriment of not only
the President and his office but also the Nation that
the Presidency was designed to serve.”

The proposed Article 35 in Clause 5 of the Bill states:

“35. (1) While any person holds office as President,
no proceedings shall be instituted or continued
against him in any court or tribunal in respect of
anything done or omitted to be done by him either
in his official or private capacity.

(2) Where provision is made by law limiting the
time within which proceedings of any description
may be brought against any person, the period of
time during which such person holds the office of
President shall not be taken into account in
calculating any period of time prescribed by that
law.

(3) The immunity conferred by the provisions of
paragraph (1) of this Article shall not apply to any
proceedings in any court in relation to the exercise
of any power pertaining to any subject or function
assigned to the President or remaining in his charge
under paragraph (2) of Article 44 or to proceedings
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in the Supreme Court under paragraph (2) of
Article 129 or to proceedings in the Supreme Court
under Article 130(a) relating to the election of the
President or the validity of a referendum or to
proceedings in the Court of Appeal under Article
144 or in the Supreme Court, relating to the election
of a Member of Parliament:

Provided that any such proceedings in relation to
the exercise of any power pertaining to any such
subject or function shall be instituted against the
Attorney-General.”

A careful consideration of the said Clause shows that the
immunity afforded to the President is not a blanket immunity.
The limited immunity proposed to be bestowed on the person
holding the office of the President is limited to the period that he
holds office. Thus, after the expiry of his term of office, a
President is liable to civil suit and/or criminal proceedings for the
acts or omissions done during his tenure as President.

A similar view was held by Shiranee Thilakawardane, J. in
Sugathapala Mendis and Another vs Chandrika Kumaratunga
and Others (2008) 2 SLR 339 where at page 380, citing the case
of Senerath vs Kumaratunga (2007) 1 SLR 59, it was held:

“I am in full agreement with the spirit of His
Lordship’s characterisation of the I*'respondent's
responsibility. The expectation of the 1*' Respondent
as a custodian of executive power places upon the
I Respondent a burden of the highest level to act in
a way that evinces propriety of all her actions.
Furthermore, although no attempt was made by the
I'" Respondent to argue such point, we take
opportunity to emphatically note that the
constitutional immunity preventing actions being
instituted against an incumbent President cannot
indefinitely shield those who serve as President
from punishment for violations made while in office,
and as such, should not be a motivating factor for
Presidents - present and future - to engage in
corrupt practices or _in_abuse of their legitimate
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powers. That the President like all other members
of the citizenry, is subject to the Rule of Law, and
consequently subject to the jurisdiction of the
courts, is made crystal clear by a plain reading of
the Constitution, a point conclusively established in
Karunathilaka vs Dissanayake [1999] 1 Sri LR 157
by Justice Fernando.” [Emphasis Added]

The proposed Article 35(3) does not provide immunity to the
President in respect of matters pertaining to the exercise of the
consultative jurisdiction of the Supreme Court, the validity of a
referendum, the validity of the election of the President, or in
relation to the election of a Member of Parliament.

Further, the said Clause in the Bill makes provision to institute
proceedings against the Attorney-General in relation to the
exercise of power pertaining to subjects or functions assigned to
the President as a Minister or any subject that may remain in his
charge. Such a provision is not found in Article 35 of the present
Constitution. Thus, the proposed Article 35(3) in Clause 5 of the
Bill makes provision for judicial review of the decisions of the
President when he exercises power as a Minister.

A close examination of Clause 5 shows that it only seeks to
restore the immunity that was given to the President prior to the
Nineteenth Amendment to the Constitution. As such, it is
pertinent to consider the jurisprudence in respect of the immunity
of the President prior to the enactment of the Nineteenth
Amendment.

This Court has consistently held that the immunity from suit
afforded to the President prior to the Nineteenth amendment is
not a complete ouster of the jurisdiction of the Supreme Court.
The extent of the immunity afforded to the President under
Article 35 of the Constitution has been discussed in several cases.

In Visuvalingam vs Liyanage (No. 1) [1983] 1 SLR 203 at page
240, it was held:

“[...] an intention to make acts of the President non
-justiciable cannot be attributed to the makers of the
Constitution. Article 35 of the Constitution provides
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only for the personal immunity of the President
during his tenure of office from proceedings in any
Court. ThePresident cannot be summoned to Court
to justify his action. But that is a far cry from saying
that the President’s acts cannot be examined by a
Court of Law.”.

In Karunatilake vs Dayananda Dissanayake [1991] 1 SLR 157 at
page 177, Mark Fernando, J. held:

“I hold that Article 35 only prohibits the institution
(or continuation) of legal proceedings against the
President while in office; it imposes no bar
whatsoever on proceedings (a) against him when he
is no longer in office, and (b) other persons at any
time. That is a consequence of the very nature of
immunity: immunity is a shield for the doer, not for
the act [...] It does not exclude judicial review of
the lawfulness or propriety of an impugned act or
omission, in appropriate proceedings against some
other person who does not enjoy immunity from
suit; as, for instance, a defendant or respondent
who relies on an act done by the President, in order
to justify his own conduct [...] It is the Respondents
who rely on the Proclamation and Regulation, and
the review thereof by this Court is not in any way
inconsistent with the prohibition in Article 35 on the
institution of proceedings against the President.”

The Supreme Court in Senasinghe vs Karunatilleke [2003] 1 SLR
172 at page 186 held:

“[...] this Court has reviewed the acts [...] of the
President (Wickremabandu Vs Herath;
Karunathilaka vs Dissanayake) despite Article 35
which only provides a shield of personal immunity
from proceedings in courts and tribunals, leaving
the impugned acts themselves open to judicial
review.”
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In M. N. D. Perera vs Balapatabendi Secretary to the President
and others [2005] 1 SLR 185 at page 193, it was held:

“Article 35 of the Constitution provides only for the

personal  immunity of the President from
proceedings in any Court of Law and that too only
during his or her tenure of office. The President
cannot be summoned to Court to justify his or her
action. But nothing prevents a Court of Law from
examining  the  President’s  acts.  Justice
Sharvananda (as he then was) said as follows in the
case of Visualingam vs Liyanage Full Bench
consisting of 9 Judges held; “Actions of the
Executive are not above the law and can certainly
be questioned in a Court of Law... Though the
President is immune from proceedings in Court a
party who invokes the acts of the President’ in his
support will have to bear the burden of
demonstrating that such acts of the President are
warranted by law; the seal of the President by itself
will not be sufficient to discharge that burden.”

Further, in the Special Determination of the Bill titled In Re the
Eighteenth Amendment to the Constitution, [2002] 3 SLR 71, in
which it was proposed to confer total immunity on the
Constitutional Council, this Court determined at page 78 as
follows:-

“[..] The Constitution does not attribute any
unfettered discretion or authority to any organ or
body established under the Constitution. Even the
immunity given to the President under Article 35, has
been limited in relation to Court proceedings
specified in Article 35(3). Moreover, the Supreme
Court has entertained and decided the question in
relation to Emergency Regulations made by the
President [Joseph Perera vs Attorney-General
(1992) SLR page 199] and Presidential appointment
[Silva vs Bandaranayake (1997) 1 SLR page 92].”

Thus, in the said Determination, the Supreme Court held that a
provision affording blanket immunity to the Constitutional
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Council would require the approval of the People at a
Referendum by virtue of provisions in Article 83 of the
Constitution on the basis that awarding such blanket immunity
would create a different class of people whose decisions are not
subject to judicial review. Further, the said Determination
expressly distinguished the immunity afforded to the President by
Article 35 of the Constitution from such blanket immunity as the
immunity under Article 35 is not a complete ouster of judicial
power.

Further, in the case of Joseph Perera Alias Bruten Perera vs The
Attorney-General and Others [1992] 1 SLR 195, the Petitioners
contended that they are not bound in law to comply with the
provisions of Regulation 28 as it was ultra vires the regulation-
making power of the President under Section 5 of the Public
Security Ordinance as amended by Law No. 6 of 1978 read with
Article 155(2) of the Constitution. Sharvananda, CJ held that
Regulation 28 violates Article 12 of the Constitution, stating at
page 214:

“The President’s legislative power of making
Emergency Regulations is not unlimited. It is not
competent for the President to restrict via
Emergency Regulations the exercise andoperation
of the fundamental rights of the citizen beyond that
warranted by Article 15(1- 8) of the Constitution.”

Moreover, in Silva vs Bandaranayake [1997] 1 SLR 92, the
Supreme Court considered the merits of an application filed under
Article 126 of the Constitution challenging the appointment of a
Supreme Court Judge by the President, notwithstanding the
immunity afforded to the President under Article 35 of the
Constitution.

Accordingly, the immunity from suit conferred on the President
does not encompass blanket immunity for the acts or omissions of
the President when discharging official functions. As discussed
above, the courts have substantively examined the acts of the
President challenged on other grounds, in addition to the grounds
specified in Article 35(3) of the Constitution.
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Thus, amending the Constitution by Clause 5 of the Bill does not
change the aforementioned judicial review of the actions of the
President. The Amendment will only restore the immunity to the
President whilst in office and not for his actions.

In view of the above, the Petitioners’ contention, that the immunity
from suit proposed to be granted to the President by Article 35 in
Clause 5 of the Bill erodes the judicial power of the people, is
without merit, as the acts or omissions of the President will be
subjected to the jurisdiction of the Supreme Court and any other
court, notwithstanding the enactment of Clause 5 of the Bill.

As discussed earlier, what needs to be examined is whether there is a
restriction or erosion of the judicial power of the People enshrined in
Article 3 read with Article 4 of the Constitution. The aforementioned
jurisprudence on the interpretation of Article 35 of the Constitution
prior to the Nineteenth Amendment shows that immunity has not
been afforded to the acts or omissions of the President. More
importantly, the power of judicial review over the acts of the
President has not been ousted by the proposed amendment. It only
defers the institution of litigation against the alleged illegal and/or
unconstitutional acts of the President.

In any event, the Fundamental Rights jurisdiction even under Article
126 of the Constitution, as amended by the Nineteenth Amendment
to the Constitution, only refers to executive and administrative acts.
Thus, the other two branches of Government, i.e. Legislature and
Judiciary, have complete immunity from the Fundamental Rights
jurisdiction.

Further, the one-month time limit stipulated in Article 126(2) of the
Constitution is deferred by Section 13 of the Human Rights
Commission Act, No. 21 of 1996 which provides that the period of
time where an inquiry is pending before the Human Rights
Commission shall not be taken into account in computing the one-
month time limit prescribed in Article 126(2) of the Constitution.
Thus, a mere impact on the Fundamental Rights jurisdiction of the
Supreme Court alone does not impinge on the sovereignty of the
People.
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Hence, the immunity from suit sought to be granted to the President
by Clause 5 of the Bill by restoring the provision of the Constitution
prior to the Nineteenth Amendment does not cause an alienation of
judicial power as the said Clause does not result in transferring,
relinquishing or ousting the judicial power. Particularly, in view
of the following proposed sub-Article of the Bill, which states:

“(2) Where provision is made by law limiting the time
within which proceedings of any description may be
brought against any person, the period of time during
which such person holds the office of President shall
not be taken into account in calculating any period of
time prescribed by that law.”

Enacting legislation to adversely affect the pending cases in court
violates Article 3 read with Article 4 of Constitution. However,
the transitional provision suggested by the Attorney-General
allows the Court to hear and determine pending applications filed
under Article 126 of the Constitution. Accordingly, the
transitional provision suggested by the Attorney-General takes
away the inconsistency in Clause 5 of the Bill.

It is pertinent to note that the Constitution has been structured to
provide immunity to the President from suit during his tenure,
subject to the views I have expressed before, in view of the nature
of the duties that the President is required to perform as the Head
of the State, Head of the Government and of the Executive, and
the Commander-in-Chief of the Armed Forces.

Accordingly, I determine that Clause 5 of the Bill does not
require the approval of the People at a Referendum.

The other provisions of the Bill were examined in the light of the
submissions made by the Attorney-General, other Counsel for the
parties and the Petitioners who appeared in person, and I
determine as follows:-

(a) Clauses 3, 5, 6, 7, 14, 15, 16, 17(4), 20(3), 27, 28,
31, 32, 33, 34, 35, 36, 37, 38, 39 and 40 of the Bill
do not require the approval of the People at a
Referendum, and
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(b) Clause 22 is inconsistent with Article 3 read with
Article 4 of the Constitution. Therefore, the said
Clause 22 of the Bill requires approval by the
People at a Referendum by virtue of the provisions
in Article 83 of the Constitution.

I wish to place on record my appreciation of the assistance given
by the Attorney-General, the other Counsel and the citizens who
made submissions in this matter.

Priyantha Jayawardena, PC
Judge of the Supreme Court

DETERMINATION OF THE COURT

This Court by majority decision determines that the Bill titled
“Twentieth Amendment to the Constitution” -

a) Complies with the provisions of Article 82(1) of the
Constitution;

b) Requires to be passed by a special majority specified in
Article 82(5) of the Constitution;

c) Clauses 3, 5, 14 and 22, in their present form are
inconsistent with Article 3 read with Article 4 of the
Constitution and therefore, require approval by the People
at a Referendum by virtue of the provisions of Article 83.
However, such inconsistency in Clauses 3 and 14 would
cease by amending in accordance with the proposed
Committee Stage amendments and consequently would
not require approval by the People at a Referendum; and
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d) Such inconsistency in Clause 5 would cease, if Clause 5 is
suitably amended as specified in this determination,
hereinbefore at the Committee Stage and consequently,

would not require
Referendum.
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S.C. (SD) No. 40/2020

“APPROPRIATION” BILL

BEFORE
Buwaneka Aluwihare, PC - Judge of the Supreme Court
Murdu Fernando, PC - Judge of the Supreme Court

Preethi Padman Surasena, PC- Judge of the Supreme Court

S.C. (SD) No. 40/2020

Petitioner : Samaththuwa Wasam Amila Kumara

Counsel : Kanishka Withana With Shamika Senevirathna
instructed by Kethaki Siriwardena

Respondent : Hon. Attorney-General

Counsel : Indika Demuni De Silva, PC, Additional Solicitor
General With Nirmalan Wigneswaran, Senior State
Counsel and Dr. Avanthi Perera, Senior State
Counsel

The Court assembled for the hearing on 02.11.2020

The Bill entitled ‘Appropriation’ was published in the Gazette of
the Democratic Socialist Republic of Sri Lanka Part II on 2™
October 2020 and placed on the Order Paper of the Parliament on
20™ October 2020.

The Petitioner by his petition dated 21* October 2020 has invoked
the jurisdiction of the Supreme Court under Article 121 read with
Article 120 of the Constitution, challenging the Constitutionality
of the Bill on the Grounds referred to therein.

Consequently, the court directed the parties to file written
submissions on or before 29" October 2020 and fixed the matter
for hearing for the 2™ November 2020.

The Attorney-at-Law for the Petitioner, however, by motion dated
29™ October 2020, has sought permission of this Court to have the
Petition withdrawn.

167



Decisions of the Supreme Court on Parliamentary Bills

The learned Counsel for the Petitioner supported the motion for
the withdrawal of the Petition, before the Court today.

The learned Additional Solicitor General had no objection for the
application for the withdrawal of the Petition.

Accordingly, the application for the withdrawal of the Petition is
permitted and the Court makes Order, dismissing the Petition.

In the circumstances, we make no determination under Article
121 of the Constitution.

Buwaneka Aluwihare, PC
Judge of the Supreme Court

Murdu Fernando, PC
Judge of the Supreme Court

Preethi Padman Surasena, PC
Judge of the Supreme Court
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