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PROGRESS REPORT

FIRST QUARTER - 2018

1. Introduction

National Procurement Commission is one of the nine Constitutional Commissions established under the
Nineteenth Amendment to the Constitution of the Democratic Socialist Republic of Sri Lanka. According
to Article 156 B (1) of the Constitution, the Commission shall be comprised of five members appointed
by the President on the recommendation of the Constitutional Council of whom at least three members
shall be persons having proven experience in procurement, accountancy, law or public administration.
The President, on the recommendation of the Constitutional Council, appoints one of the members as
the Chairman of the Commission.

In terms of Article 156C (1) of the Constitution, the primary function vested in the Commission is
formulation of procedures and guidelines for procurement of;

goods and (non-consultancy) services
work

consultancy services and

information systems

by government institutions.

According to Article 156H of the Constitution, the term government institution includes;

a Ministry

a government department

a public corporation

a local authority

any business or other undertaking vested in the government and

a company registered or deemed to be registered under the Companies Act No. 07 of 2007 in
which the government, a public corporation or any local authority holds more than fifty per
centum (50%) of the shares.

In addition to the above primary function, oversight of procurements of all government institutions is
also vested in the Commission in terms of Article 156C (2). These oversight functions include;

a.

monitoring and reporting to appropriate authorities as to whether procurements carried out by
government institutions are based on procurement plans which are prepared in accordance with
previously approved action plans,

monitoring and reporting to appropriate authorities as to whether all qualified bidders are
afforded an equal opportunity in the bidding process in procurements carried out by
government institutions,

monitoring and reporting to appropriate authorities whether the procedures for selection of
contractors and award of contracts adopted by government institutions in procurements are fair
and transparent,



d. reporting whether the members of procurement and technical evaluation committees
appointed by government institutions for procurements are suitably qualified and

e. investigating reports of procurements made by government institutions outside the established
procedures and guidelines and reporting the officers responsible for such procurements to the
relevant authorities for necessary action.

In order to enable the Commission to perform the above functions, Article 156D (1) of the Constitution
has conferred upon the Commission the power to require any person, by a notice in writing,

a. to be present before the Commission to be questioned by the Commission and
b. to produce to the Commission any document or thing in the possession or control of that person
and specified in the written notice.

In terms of Article 156D (2) of the Constitution, any person who fails to act as required by the
Commission in exercise of the above powers shall be guilty of an offence and shall, on conviction by the
High Court, be liable to a fine not exceeding one hundred thousand rupees or to imprisonment for a
term not exceeding seven years or to both such fine and imprisonment.

According to Article 156E of the Constitution, the Commission shall meet as often as may be necessary
to discharge its functions, the quorum of such meeting must be three and all decisions of the
Commission shall be by the majority of votes of the members present and voting at the meeting.

In terms of Article 156F (1) of the Constitution, Commission shall appoint a Secretary General and such
other officers as it may consider necessary for the proper discharge of its functions on such terms and
conditions as may be determined by the Commission.

All officers of the Commission come within the meaning of the terms public officer in Article 170 of the
Constitution and, accordingly, are subject to the provisions in Chapter VIII of the Constitution.

In terms of Article 156G of the Constitution, the expenses of the Commission shall be charged on the
Consolidated Fund. Accordingly, the Government Financial Regulations apply to the financial
management of the Office of the Commission and the Secretary General is the Chief Accounting Officer
for all purposes of those regulations.

This report presents the progress of discharge of its functions by the National Procurement Commission
during the period from 01 January to 31 March 2018.

Composition of the Commission

The following Members of the Commission appointed by His Excellency the President in terms of Article
156B (1) of the Constitution with effect from 19 November 2015 and 06 December 2016 continued to
hold their offices during the period.

Eng B.N.I.F.A.Wickramasuriya, Chairman

Prof (Mrs) D.E.R.C.Weddikkara, Member

Mr P.A.D.C.R.Perera, Member

Mr M.Vamadevan, Member

Dr Palitha Ekanayake, Member (with effect from 06 December 2016)
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2. Functions of the Commission

2.1 Formulation of procurement procedures and guidelines

2.1.1 New Procurement Guidelines for Procurement of Goods, works, Services and
Information Systems and Selection and Employment of Consultants by government
institutions

By the end of 2017, drafting of the following two procurement guidelines had been completed and they
were being reviewed by the Legal Advisor of the Commission.

1. Procurement Guidelines for Goods, Works, Services and Information Systems
2. Procurement Guidelines for Selection and Employment of Consultants

The review of the draft procurement guidelines by the Legal Advisor was completed by the end of the
first week of January 2018 and the Commission, thereafter, carefully studied the observations submitted
by the Legal Advisor.

Commission, subsequently, approved the final drafts of the two documents at its meeting on 19 January
2018. Marking the successful conclusion of the drafting of guidelines process, the copies of the two final
drafts were handed over to Hon Speaker and the Chairman of the Constitutional at the Parliament on 24
January 2018.

Translation of the two guidelines into Sinhala and Tamil commenced immediately there afterwards and it
was hoped to be completed by mid April 2018.

2.1.2 Drafting procurement manuals to be used with the new procurement guidelines

By the end of 2017, the drafting of the following two procurement manuals which were to be used along
with the new procurement guidelines was at the final stage of drafting process.

1. Procurement Manual for Goods and Service, Work and Information Systems
2. Procurement Manual for Selection and Employment of Consultants

During the period, Commission continued reviewing the finalized draft and the process is due to be
completed early in the second quarter of this year as it is imperative to have the two manuals published
by the date of coming into effect of the two procurement guidelines.

2.1.3 Drafting procurement guidelines for public-private partnership projects

Commission has recognized the urgent need of creating a stable policy environment for public-private
partnerships in Sri Lanka in view of the ever intensifying competition among the emerging economies in



the region for such projects; and the importance of having in place of a sound regulatory framework to
support such a policy environment.

The National Agency for Public-Private Partnership (NAPPP) the Ministry of Finance and Mass Media had
initiated drafting the procurement guidelines for public-private partnership projects. NAPPP submitted
first to the National Procurement Commission on 27 February 2018.At its meeting on 02 March 2018,
Commission decided to carry out a complete review of the draft and to appoint a review committee for
the purpose.

2.1.4 Drafting guidelines for procurement of pharmaceuticals

Commission has also recognized the requirement of having in place of a special procedure for
procurement of pharmaceuticals and medical devices by the government institutions in the health sector
to ensure the effective application by such institutions of the general principles embodied in the general
procurement guidelines in such procurements without compromising the least on safety, quality, efficacy
of such products.

During the first quarter of this year, Commission initiated the process of drafting guidelines for
procurement of pharmaceuticals. Initially, the existing guidelines for procurement of pharmaceuticals of
2006 issued by the then National Procurement Agency will be reviewed for the purpose of identifying
the existing provisions which need improvements or modifications as well as for the purpose of
identifying matters which have to be provided for afresh in the new guidelines.

Taking into consideration the facts that had been disclosed in the reports of the investigations carried
out during the period, Commission has recognized the need of making specific provision in this
procedural manual for the use of the certificate issued by the National Medicine Regulatory Authority
(NMRA) by the procurement entities in the health sector when procuring drugs, medical devices and
equipment.

2.1.5 Entity-specific procurement procedures

Commission has recognized the requirement of incorporating exceptions for the general clauses in the
new procurement guidelines to permit state owned enterprises to make procurements in accordance
with the business-specific commercial and trade practices of their businesses while adhering to the basic
principles embodied in the guidelines and to direct state owned enterprises to draft entity-specific
procedural manuals for procurement of specialized products under such exceptions.

Adhering to this policy, Commission, at its meeting on 02 March 2018, decided to permit Srilankan
Airlines to deviate from the requirements of the existing Government Procurement Guidelines for
obtaining bid guarantees and performance guarantees from the suppliers when purchasing aviation fuel.



2.1.6 Introduction of electronic government procurement

Commission nominated a liaison officer to constantly liaise with the Department of Public Finance in the
business process re-engineering phase of the on-going programme to introduce electronic government
procurement to public procurement system of Sri Lanka with a view of commencing formulation of
guidelines for e-government procurement immediately following the completion of that phase.

2.1.7 Interpretation and clarification of the existing Government Procurement Guidelines

Government institutions as well as other parties involved in public procurement frequently seek
clarification of provisions of the existing procurement guidelines by the Commission. In response to one
query received during the period Commission informed a Ministry that it is entitled to obtain a
performance guarantee even from a consultant employed provided such requirement is clearly stated in
the bidding documents although the existing guidelines are silent on the matter. Commission clarified to
one Department that the procuring entity is not liable to pay the Nation Building Tax (NBT) imposed on
the contractor.

Commission explained to one Department that a claim of a contractor under the force majeure clause of
the contract can be entertained only after obtaining a confirmation of the occurrence of the force
majeure event from a recognized independent source.

In one of the cases dealt with during the First Quarter of this year, Commission had to remind a
Government Authority the requirement of providing for a margin of domestic preference in bidding
documents in procurements where foreign bidders are permitted to compete with domestic bidders in
terms of Guideline No. 7.9.4 of the Procurement Guidelines for Goods, Work and Services of 2006.

Number of request for | Number of interpretation/clarification of
interpretation/clarification of Procurement | Procurement Guidelines provided to Government
Guidelines during the First Quarter of 2018 Institutions during the First Quarter of 2018

10 10

2.2 Oversight of public procurements

National Procurement Commission is the principal constitutional body vested with oversight of
procurement activities of government institutions. Article 156C (2) of the Constitution specifies the
oversight functions of the Commission.

Commission sent a circular letter to the Secretaries of all 51 Ministries of the Cabinet Ministers on 28
January 2018 requesting them to nominate a liaison officer from each Ministry to coordinate with the
Office of the National Procurement Commission regarding the matters related to procurements. The



primary objective of this arrangement was to obtain information required for monitoring procurement
activities of the government institutions in a timely manner.

National Procurement Commission subsequently sent the letter no. NPC/ASG-02/DPM/2018/01/01
dated 07 February 2018 addressed to Secretaries of all Ministries of Cabinet Ministers calling the lists of
procurements concluded in the year 2017 falling within the authority limits of the Ministry Procurement
Committees and the Cabinet Appointed Procurement Committees. A sample of procurements selected
randomly from among them will be reviewed comprehensively during the curse of this year with the
view of identifying non-compliance with procurement guidelines, causes for such lapses and remedial
measures needed including procurement capacity development and amendment of procurement
guidelines and manuals where necessary.

Findings of monitoring of procurement activities of Government Institutions and investigation of
complaints conducted in the First Quarter of 2018 can be summarized as follows.

2.2.1 Article 156C (2) (a) of the Constitution — Monitoring and reporting to appropriate
authorities as to whether procurements carried out by government institutions are based on
procurement plans which are prepared in accordance with previously approved action plans

National Procurement Commission has initiated action to collect the procurement plans of the Ministries
for the year 2018 for the purpose of monitoring whether the procurements are carried out by the
government institutions according to those plans as well as for the purpose of carrying out the above
post-procurement review annually here afterwards.

In terms of Article 156C (2) (b) of the Constitution, Commission has to monitor and report to the
appropriate authorities whether all procurements made by government institutions are based on
procurement plans prepared in accordance with previously approved action plans.

Guideline no. 4.1.1 (a) of the Procurement Guidelines-2006 states that efficient planning of the entire
Procurement process is vital to ensure timely completion of the project and to obtain the best market
value for it. However, investigations into complaints received by the Commission has disclosed that the
attention paid by the government institutions to this critical phase of the procurement process is still not
satisfactory.

2.2.2 Article 156C (2) (b) of the Constitution —Monitoring and reporting to appropriate
authorities as to whether all qualified bidders are afforded an equal opportunity in the
bidding process in procurements carried out by government institutions

Subparagraph (b) of Article 156C (2) of the Constitution requires the Commission to monitor and report
to appropriate authorities whether all qualified bidders for the provision of goods and services, work,
consultancy services and information systems to government institutions are afforded an equal
opportunity to participate in the bidding process. However, as has so far been observed by the
Commission, what is being alleged in the complaints of unfairness in procurements carried out by
government institutions are inclusion in the bidding documents of unfair terms and conditions, biased



product specifications and evaluation criteria and deviation by the technical evaluation committees from
the disclosed evaluation criteria and-not the restrictiveness of the procurement methods chosen by the
government institutions.

Investigation of one complaint received during the period revealed and instance where a procurement
entity had failed to extend the bidding period following a major amendment to the bidding documents.

Number of cases disposed of by the Commission during the period 01
disclosing the failure of the procuring entity to afford an equal
opportunity for all qualified bidders to participate in bidding

2.2.3 Article 156C (2) (c) of the Constitution —Monitoring and reporting to appropriate
authorities whether the procedures for selection of contractors and award of contracts
adopted by government institutions in procurements are fair and transparent

In terms of Article 156C (2) (c) of the Constitution, it is a function of the Commission to monitor and
report to appropriate authorities whether the procedures for selection of contractors and the awarding
of contracts for provision of goods and services, work, consultancy services and information systems to
government institutions are fair and transparent. Investigation of some of the complaints received
during the period disclosed the following causes for allegations of lack of transparency and fairness in
the bid evaluation phrase of the procurements carried out by government institutions.

1. Failure of the procurement entities to set out the bid evaluation procedure completely in the
bidding documents

2. Failure of the technical evaluation committees to correctly identify the minor and major
deviations of bids from the published requirements and assess the responsiveness of bids
according to the disclosed criteria

3. Failure of the technical evaluation committees to submit to the relevant procurement
committees a comprehensive report on the bid evaluation setting out all relevant facts taken
into consideration

Number of cases disposed of by the Commission during the period 03
disclosing the failure of the procuring entity to adopt fair and
transparent procedures to select contractors

2.2.4 Article 156C (2) (d) of the Constitution — Reporting whether the members of
procurement and technical evaluation committees appointed by government institutions for
procurements are suitably qualified

According to Article 156C (2) (d) of the Constitution, Commission shall report whether members of
procurement committees and technical evaluation committees involved in the decision making process
in procurements carried out by government institutions are suitably qualified to discharge their duties



properly. In the new Procurement Guidelines which were still in the draft form during the First Quarter of
2018, provisions have been included for the appointment of Cabinet Appointed Procurement
Committees with the concurrence of the National Procurement Commission.

Commission is currently developing a database on officers appointed to Cabinet Appointed Procurement
Committees and their Technical Evaluation Committees with a view of commencing reporting on the
suitability of members appointed to those committees from next year. Commission has also decided to
formulate a procurement capacity development strategy one of the objective of which is to introduce an
accreditation system for procurement training programmes conducted by various government
institutions. When the proposed accreditation system is in place, Commission will be in a position to
provide an objective assessment of the suitability of public officers to serve in procurement committees
and technical evaluation committees at different levels based on the level of training they have acquired.

Number of cases disposed of by the Commission during the period 03
disclosing the inadequate capacity of the members of the technical
evaluation/procurement committees

2.2.5 Article 156C (2) (e) of the Constitution —Investigating reports of procurements made by
government institutions outside the established procedures and guidelines and reporting the
officers responsible for such procurements to the relevant authorities for necessary action

In terms of Article 156C (2) (e) of the Constitution, Commission is vested with the function of
investigating reports of procurements carried out by government institutions outside the established
procedures and guidelines and reporting to the relevant authorities for necessary action the officers
responsible for such procurements. Presently, Commission initiates investigations into procurements
carried out by government institutions mostly based on complaints received by the Commission. In
addition, there were instances where the Presidential Secretariat and the Cabinet of Ministers had
referred complaints about procurements carried out by government institutions to Commission for
investigation. The progress of investigating complaints received by the Commission during the first
quarter of 2018 is as follows.

Number of
investigations pending
completion as at 31
December 2017

Number of complaints
received during the
period from 01 January
2018 to 31 March 2018

Number of investigations
completed during the
period from 01 January
2018 to 31 March 2018

Number of
investigations
pending completion
as at 31 March 2018

40

43

09

74

In one case investigated by the Commission during the period, a procurement committee of a public
corporation had decided to procure goods worth approximately Rs. 15 million without a
recommendation of a technical evaluation committee. Commission brought this serious violation of the
Government Procurement Guidelines to the notice of the relevant Secretary to the Ministry. Although
negotiation of the bid price with the bidder is permitted only in cases where only one bid has been
received in terms of the Guideline 7.12.2 (b), in one case investigated during the period, officers of the



procurement entity had negotiated the bid price with a bidder despite having received more than one
bid. Commission also detected an instance where a public corporation had rented a building for a
regional outlet disregarding the requirements stipulated in the bidding document. This irregularity too
was brought to the notice of the relevant Secretary to the Ministry.

In one foreign funded project where the value of procurement exceeded Rs. 600 million evaluation of
bids had not been done according to the pre-disclosed evaluation criteria violating a basic principle
embodied in procurement guidelines. Consequently, bids of non-responsive bidders had been
considered for detailed evaluation and bids with major deviations had been recommended by the
technical evaluation committee for further evaluation. Commission advised the Secretary to the relevant
Ministry to re-evaluate the bids according to the pre-disclosed evaluation criteria bringing this serious
irregularity to his notice.

Furthermore, Commission regret to report its time to time detection of instances where Government
Institutions had acted ignoring even the fundamental principles of responsibility and accountability for
utilization of Public Funds embodied in the Procurement Guidelines as well as the Government Financial
Regulations. During the period, in an investigation of a procurement that had been carried out by a
Government Authority outside the Procurement Guidelines, Commission, to its utter dismay, learned
that the procurement entity had acted under the misconception that the funds generated by it do not
fall within the meaning of “Public Funds” and thus it was not bound to follow the Procurement
Guidelines. Commission promptly draw the attention of the Secretary to the relevant Ministry to the
gravity of this misconception.

2.3 Interactions with foreign agencies and international organizations

During the period, Commission continued to actively interact with foreign agencies and international
organizations involved in public procurement. Two representatives of the Commission participated in the
Fifth South Asia Regional Public Procurement Conference held in New Delhi from 5 to 7 February 2018.

3. Exercise of the powers of the Commission

During the period, government institution including Ministries, Departments, public corporations and
Government companies extended their fullest corporation to the Commission to carry out investigations
by sending officers concerned where necessary and all necessary documents required for such
investigations. Article 156D (1) of the Constitution confers upon the Commission the power to require
any person by a notice in writing to;

a. attend before the Commission, to be questioned by the Commission;
b. produce to the Commission, any document or thing in the possession or control of that person
and specified in such notice.

10



4. Meetings of the Commission

During the period from 01 January to 31 March 2018, Commission held 13 meetings (i.e. Meeting No. 89
to No. 101)

5. General Administration
5.1 Staff of the Commission

The approved cadre of the Commission continued to remain as 51 during the period (Appendix ). Other
than the post of Secretary General only the following posts of the Staff Grade remained filled during the
period.

Additional Secretary General (Procurement Monitoring)
Director (Procurement Investigation)

Director (Procurement Capacity Development)

Director (Procurement Policy and Public-Private Partnership
Director (Administration)

Accountant

oukwnNpeE

Following the expiration of the period of re-employment on contract basis of the Accountant on 07
March 2018, Director (Procurement Investigation) who is an officer of Sri Lanka Accountants’ Service was
appointed to act in the post in addition to performance of the duties of his substantive post. The post of
Accountant remained vacant even as at 31 March 2018. Except the posts of Secretary General and
Additional Secretary General (Procurement Monitoring) which were held by a retired officer of the
Special Grade of Sri Lanka Administrative Service and an officer of the Special Grade of Sri Lanka
Engineering Service respectively, all other posts of Staff Grade were held by serving officers of All-Island
Services.

The posts of Additional Secretary General (Procurement Policy) and Director (Procurement Monitoring)
which had fell vacant by 01 January 2018 were advertised during the period.

By the end of the first quarter of the year, 07 out of the 11 posts of Public Management Assistant
remained filled with only one post being held by a serving officer. Retired officers of Public Management
Assistants’ Service re-employed on contract basis were holding the other six posts.

The Primary Level staff consisted of 02 Drivers of the Combined Drivers’ Service and 02 Office
Employees’ of the Office Employees’ Service. During the period, applications were called to fill the three
remaining posts of Grade Ill of the Office Employees’ Service.

A staff of which less than half the number of approved posts remained filled continued to be a severe
constraint on the Commission to carry out its functions efficiently even during the first quarter 2018.

11



5.2 Office Space

The other equally severe constraint on the functioning of the Commission was lack of adequate office
space. Commission was housed in two separate blocks of the Bandaranaike Memorial International
Conference Hall (BMICH) of which the total floor area is approximately 2 500 square feet; approximately
one fourth of the floor area required for the office of the Commission. Price quotations were called on
01 January 2018 for rent of an office building of sufficient floor area and by the end of the first quarter of
2018, the procurement process was in progress to rent a suitable building for the Commission.

6. Expenditure during the first quarter of 2018

Of the total amount of allocation of Rs. 59 460 00.00 for the recurrent expenditure, an amount of Rs. 10
552 667.66 had been spent during the first quarter of the year. Of the amount of Rs. 12 000 000.00
allocated for capital expenditure, only 101 353.97 had been spent during the period (Appendix Il)
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HEAD -24 National Procurement Commission

01 - Operational Activites

01 - Genaral Administration and Establish Services

Expenditure Report of 1 st of January to 31 st March - 2018

Annexure 2

ALLOCATION

January

February

March

Expenditure Up to

Balance Allocation

March 31 on 31.03.2018

Personal Emoluments

1001 Salaries and Wages 16,000,000.00 545,901.00 894,033.47 815,940.97 2,255,875.44 13,744,124.56

1002 Overtime and Holiday Payments 200,000.00 9,523.09 12,002.85 10,328.00 31,853.94 168,146.06

1003 Others Allowance 9,600,000.00 676,124.76 735,584.75 720,018.77 2,131,728.28 7,468,271.72
Travelling Expenses

1101 Domestic 500,000.00 0 8,469.00 - 8,469.00 491,531.00

1102 Foreign 1,000,000.00 0 73,473.00 238,186.28 311,659.28 688,340.72
Supplies

1201 Stationery and Office Requisites 750,000.00 25,802.45 390.00 2,160.00 28,352.45 721,647.55

1202 Fuel 3,000,000.00 164,520.00 164,520.00 144,474.00 473,514.00 2,526,486.00

1203 Diets and Uniforms 10,000.00 - - 0.00 10,000.00

1205 Others 200,000.00 6,410.64 650.00 15,301.98 22,362.62 177,637.38
Maintenance Expenditure

1301 Vehicles 500,000.00 0 1,100.00 1,140.00 2,240.00 497,760.00

1302 Plant and Machinery 300,000.00 0 - 10,800.00 10,800.00 289,200.00
Services

1401 Transport 8,400,000.00 510,510.00 518,253.00 458,380.00 1,487,143.00 6,912,857.00

1402 Postal and Communication 1,600,000.00 105,688.99 111,260.55 104,821.98 321,771.52 1,278,228.48

1403 Electricity & Water 500,000.00 - - 0.00 500,000.00

1404 Rent and Local Taxes 12,000,000.00 981,833.98 981,833.98 981,833.98 2,945,501.94 9,054,498.06

1408 Lease Rental for Vehicles Procured Under 2,300,000.00 0 - 0.00 2,300,000.00

1409 Others 2,500,000.00 149,897.50 151,357.50 206,787.56 508,042.56 1,991,957.44

1506 Property Intrest 100,000.00 4,468.17 4,454.58 4,440.88 13,363.63 86,636.37
Recurrent Expenditure Total 59,460,000.00 3,180,680.58 3,657,382.68 3,714,614.40 10,552,677.66 48,907,322.34
Capital Expenditure
Rehabilitation and Improvement of Capital

2001 Building and Structures 2,000,000.00 0 - - 0.00 2,000,000.00

2003 Vehicles 500,000.00 0 - - 0.00 500,000.00
Acquisition of Capital Assets

2102 Furniture and Office 2,500,000.00 1,000.00 1,400.00 1,544.00 3,944.00 2,496,056.00

2103 Plant Machinery and Equipment 1,000,000.00 77,409.97 - 77,409.97 922,590.03
Capacity Building

2401 Staff Training 6,000,000.00 20,000.00 - 20,000.00 5,980,000.00
Capital Total 12,000,000.00 98,409.97 1,400.00 1,544.00 101,353.97 11,898,646.03
Total 71,460,000.00 3,279,090.55 3,658,782.68 3,716,158.40 10,654,031.63 60,805,968.37







