305, . ., G405 , . _., .. 2073 s 3 22 , T
Yoo B06-i 'O. 05 202131 22°Y1 00 T00 GO
Vol ume N»05 05 Tuesday, 22nd Augu:¢

S)EEe®@y D
(0aloURF)

6606 O O VLLOO Tl
(0 "1T0o )

PARLI AMENTARY DEBAT

( HANSARD)

BE D15
THOOTO'O "HOD ol
OFFI CIl AL REPORT

(T_ .st' 6 wv' 8/ 6 /Wmodidr rect ed)






= [1 X
Z C ., &  HB
Z: Ul o v — = - M [l C{ d. K € € '
) 1.: € T €= o S tGZL [3 T ) t. € +_ € - -_0 s .
”1- ‘ (_v =* o 1 g LG k J_(—(_ EB*K.‘ . « « J
wy t - M - . : .
_“. ¢ i 3 €.  _J - J o Z(— d.‘ 3 H
N B (. r_ s 0) Q. _ .l
- WYI. t(— l i - - Q.. < K - XI 2(—J ln a'll. 46— L3 Z ‘:‘
, . - , 9.z, 7 L. Y30, 2 |
€ € 3( T R ° (-_ ﬁEyc‘B. Y e J i ) Q :‘r{JAZ
. . tGAZ' L Sv Q s r;teé' L € O
B l'_ €« I - - | Q, J N - o ¥ 3 n G ' €« - =
C"")_ 1 ZBJ ; 3o “l « LG‘(_V Q—! ' CJI_ q"'.‘_‘I,TJJ qA d_ !
LS. . zc T 0080 Le TR, B Y
coe e coQe b Q Lels SR
v, 1.0 .. 3, A0 ozfe e ZZ3L
’ K....(_ LS " Cq N - X I - =‘_§ T J
cHo b7 zcl).o3.00, Qqla, s gy
tG Y Yy € . - —Qv JQ
. s o J - L « « T . Z ' € - HZ
L g, o BLK . Cle
=( ‘Lngrl— o - L €« €« L3 , J Cl
w T on N w oW [\ w, y [}
L O0 L | Oo I
"HoOO OO T "HO1G6 1T 6060 6 "OOO 00
60600, O d0 00 01wd B T © e
60 06YOU dGHDOOD o ') "O(’o:OIUYO 00 wu HOv i
i 060600 © 00 V060 " 00 O 00 ®wo -l
i 00 6010 wO (60 0660 : 10 . V. .
50600 0 060 "HOOOOD & : ™ V06D
16666070 16 @O 000 L'O "Tuoy i 0
HOTG 1 8060 5060168 & o FYEHOKPPH ©100D 0080
0 Y OU 500 GONLEaD 1 GO 066000 100 ®B® 06 'Y'OU
i "00 5606 O O 80 HOD 61O bo o
00 "H Yoo 60 "YU O o . e
l &0 V06  OlT®O 10 16@ @ly @0 Ho v "1 0 Ol @6
o0& YO U:D 60 ® 0006 |"° O e
i 0 @ lo swdld 6 60 o000 w®OL o0vLO O O
o T 8bo Y6 1700 1 Soikdp w0 1 6
UL:(’? 'ITY“ouoyoU’I i "Ov "’quldwo
00 0 VULO w0l w0 10 OuL 060 106
YOOO 1T : 606 00006 T 600 ®0 60 YOOWwO :
I e .m 6070, i O 0 0000
Hw O 1D YOU 'l w0 HOU w7l P80 YU 5070 10 06"

(3

0 "
00

Ry

(00



PRI NCI PAL CONTENTS

ANNOUNCEMENTS: PUBLI C FINANCE COMMI TTEE REPC
Contempt of a Court, Tri bunal or I nstitution Bi I |
SupPEmEORALr PVEROMMEHT EE REPORTS

Determination of the

Inlland Revenue (AmendmenpRAIBIANSWERSt iTloi QUE$PI ONSe
Supreme Court
QUESTI ON BY PRI VATE NOTI CE:

Speaker's Certificate . :
Issues Arlsen Due to Preva|l

Select Commi ttee to Invest e r n ch|al

Bankruptcy Declared by hee Govoer ﬁﬁbﬁ rEendoto t

Report to Parliament and BU Bﬁﬂjfa$ 'S”QDrCBOpersaar]ys and

R i h A f

Mgfngmnendat'ons Lo thd sﬁlegaLrA K AM PR TS EITHAR T TY (2

LL:

Select Committee to Inv eRte""gdattehe|h:ilﬁs’tantdi Mes Make

Suitable Recommendations at.i o the Disasters

Caused by New -POrieasnso nPde aar nl' §@£§MI§CT

in the Maritime Zone of §M" anka: Appointment of

Me mber

ADJOURNMENT MOTI ON:

MI NI STERI AL CONSULTATIVE comml ?D‘Feé'a@tsﬁgﬁéﬁwesd by Registrars



793 794

4 However, the Supreme Court
P C:_)_ J Z3J inconsistency of t he provi si
oL O O O Clauses 3(2)(a) to 3(2)(e) wi
to the Amendment to Cl ause .
g’g‘g%%%MENT suggested by -+tGeea eHand Attorne
(i iTihe Supreme Court is of t1l
2073 s 3 22, T H, rinconsistent with Article
2023 17 22, Y1 oo 160d0
Tus day, 22nd August, 20bewever, if the proposed Am
69 00080 the Determination of the Supt
inconsistency would cease.
3. 9.30" .. c?2_1lzs, (@v‘l)h@s provisions of Cl ause
. T ["w  _Z f]wtt Art|qle 13(2) of the
r .
5606 O O ;3_J 9_;86 006 0 Jowever, t he proposed Amen
16660601 HY T [06 00 0060 & oftshoEemessl , as set out in tt
8OO0 VI0 80 1 . Supreme Court, i f inserted t
The Parliament met at ignge@ens.inst,ency would cease
MR SPEAKER [ THE HON. MAHI NDA YAPA
ABEYWARDANA] in the ChaiThe provisions of Clause 7¢(
with Article 13(3) of the Con
t
z_ 1" (v)Clauses 8(1)(b), 8(1)(c),
"HOO U 0 I inconsistent with Article
ANNOUNCEMENTS However, t he proposed Ame n (
Att o-Geegr al , as set out i n t
= 5 . - = Supr eine Cqurt, i f inserted,
., t‘e« e tQZL" ¥ t1ei;ncfmﬁsis'Eoe%ncy in those Clause
. e Tl LG‘: o Q(-vir'l)cvh‘gﬂsupreme Court hol ds t
R SR PR | B whole, is inconsistent w
60600 O, O60L000Tw6 ™ O o DO AObiI dlCe (12(1) of the Con
"THO'06 0 & 1T 6 O : 10 60600 oOvaggdly passed in Parl i ame
CONTEMPT OF A COURT, TRIBUNAL OR | Ns$P®ucri 8l gmaj:ority with the
DETERMI NATI ON OF THE SUPREME coumkmvour thereof ametuhnitrsd st o
of the whole number of Mer
H ' 3 not present), as prescrib
('oﬂ6'0(3"'1'6566('0"1 Ho 1) (2) of the Constitution.
(The Hon. Speaker) (V|Th)e Supreme Court is of t
I wish to announce to Parl ame)n tj st hiaf c d n shiasvt e nrt € cws it \he «
the Determination of the Supr@mﬁsppygh(ym respect of t
Bill AQontleedpt of a Courd, Tribunal or I nstitution
which was challenged in theoQeRledmMe t GQUIstyiidn jth&lfoMSs i &k
Article 121(1) of the ConspapelnigtmdeO™:- i ndicated iin the
Supreme Court is made to the
The Determination of t he upreme Court as to he
co_nstltutlonalnConntoefmpttheofB|<"(tIVI|(‘(]th{Jéj'dt4,eed13 wi |1 be amende:
Tribunal o0irs lansstfidlultd vosn: Stage of the Bill, as set
(i)Clause 2(e) is inconsisternthewiSulpr amei €Ebertl12(1) of
the Constitution. (i xX)he Supreme Cour't is of t
(iiQl ause 3(1)(b) is inconsisitenitnwonshi Aremntc| wi 1R (ANt iod
the Constitution.
However, t he i nconsistency
However, the said inconsAmetnednmtceyntwoiuh di catasste, | nf tthhee
Amendment proposed in t he@upbetmer Miomati o mnmafdet he t he
Supreme Court is made to the said Clause
I order that the Determinat
Clause 3(2)(c) is inconsbeteninwietdhi Ar ttihelse fPfrdoaie)s |doifR e
Constitution. of the House.



Before

SCSD 58/2023

Petitioner

Counsel

Intervenient Petitioners:

Counsel

Intervenient Petitioner:

Counsel

SCSD 59/2023

Counsel

SCSD 60/2023
Petitioner

Counsel

SCSD 61/2023

Petitioners

Counsel

SCSD 62/2023
Petitioner
Counsel

Respondent in all

All Petitions

Counsel

of the Supr eme

“Contempt of a Court, Tribunal or Institution Bill”

Murdu N.B. Fernando PC  Judge of the Supreme Court

Shiran Gooneratne Judge of the Supreme Court

Achala Wengappuli Judge of the Supreme Court

Visakesa Chandrasekeram
Saliya Peiris PC with Pulasthi Hewamanna,

Ms Harini Jayawardhana, Ms Fadhila Fairoze, Ms. Githmi
Wijenarayana and Farhad Jiffry

Kaushalya Nawaratna

Isuru Balapatabendi

Faisz Musthapha PC with Shantha Jayawardena
instructed by K.M.S.K. Perera

Tharindu Iranga Jayawardhana

Thishya Weragoda with Dilan Nalaka

and Ms Dinithi Fernando

pulasthi Hewamanna with Ms Harini

Jayawardhana, Ms Fadhila Fairoze, Ms. Githmi

Wijenarayana and Farhad Jiffry

Kingsly Karunaratne
pulasthi Hewamanna with Ms Harini

Jayawardhana, Ms Fadhila Fairoze, Ms. Githmi

Wijenarayana and Farhad Jiffry

Sanjeewa Dasanayake

Sandun Nagahawatta

Saliya Peiris PC with Pulasthi Hewamanna,

Ms Harini Jayawardhana, Ms Fadhila Fairoze, Ms. Githmi

Wijenarayana and Farhad Jiffry

Nagananda Kodituwakku

Petitioner in person

Hon. Attorney General

Nerin Pulle PC, ASG with Jehan Gunasekara SC,

M. Fernando SC and Nisal Kohona SC

(o

1'Z3,

Court assembled for hearing at 10.00 a.m. on the 3@ and 4" August 2023.

The Bill titled “Contempt of a Court, Tribunal or Institution” (hereafter referred to as

@}

“the Bill”) was published in the Government Gazette on 23" June 2023 and placed on

the Order Paper of Parliament on 18" july 2023.

Several Petitioners have, by forwarding their petitions to this Court, invoked its
jurisdiction in terms of Article 121(1) of the Constitution seeking a determination that
the Bill as a whole or one or more of its Clauses are inconsistent with the provisions of
the Constitution. Intervenient Petitioners, two Attorneys-at-Law in their capacity as
the principal office bearers of the Bar Association of Sri Lanka and a journalist

intervened in SC SD 58/2023, challenging the constitutionality of the said Bill.
The Hon. Attorney General was notified in terms of Article 134(1) of the Constitution.

The Counsel representing the Petitioners, the Petitioner of SCSD 62/2023 in person,
the Intervenient Petitioners and the learned Additional Solicitor General were heard

before this bench at the sittings held on 3 and 4™ August 2023.

Long title of the Bill indicate it is to provide for the uniform application of the law
relating to the contempt of a Court, Tribunal or Institution; to provide for the
procedure in punishing the contempt of a Court, Tribunal or Institution; and to provide

for matters connected therewith or incidental thereto.
In Clause 2 of the Bill, the following objects are set out;

(a) uphold the dignity and authority of a Court, Tribunal and Institution;

(b) protect the due administration of justice;

(c) ensure adherence to judicial directives;

(d) preserve and maintain the effectiveness and impartiality of a Court, Tribunal
or Institution;

(e) safeguard public order, public health and morals;

(f) strike a balance between the right of expression, fair comment and
compliance with judicial directives;

(g) set out with precision the ambit of contempt of a Court, Tribunal or
Institution; and

(h) ensure the observance of, and respect for, the due process of law.

The Bill contains a total of 17 Clauses. Clause 3 sets out the acts that are deemed to
be in contempt of a Court, Tribunal or Institution and Clause 4 sets out the defences
one could raise when charged with contempt of a Court, Tribunal or Institution. Power
of the Supreme Court and the Court of Appeal to punish for contempt of a Court, is
described in Clause 5, whereas Clause 6 describes the power of a Court of First Instance

to punish for contempt.

Clause 7 sets out the procedure where contempt of a Court is committed in the face
of the Supreme Court or of the Court of Appeal, whereas Clause 8 lays down the
procedure where contempt of Court is committed not in the face of Supreme Court or
the Court of Appeal. In Clause 9, the procedure for the exercise of jurisdiction of the
Court of Appeal in respect of contempt committed against a Court of First Instance,
Tribunal or Institution is stated. Clause 10 sets out the procedure for the exercise of

jurisdiction conferred on the Courts of First Instance to try contempt of Court.

The punishment for contempt of Court is specified in Clause 11 while Clause 12 deals
with appeals from any order or decision of the Court of Appeal in the exercise of its
jurisdiction to punish for contempt of Court of First Instance, Tribunal or Institution to

the Supreme Court.

Clause 13 imposes a period of limitation for institution of proceedings for contempt of
Court. Clause 14 deals with contempt of a Court, Tribunal or Institution, committed by

a body of persons. Clause 15 states the provisions of the Act to prevail over other
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written law. Interpretations are contained in Clause 16 and Clause 17 deals with any

inconsistency between the Sinhala and Tamil texts.

The Petitioners collectively challenge the constitutionality of the Bill as a whole is

inconsistent with Article 105(3) of the Constitution and therefore should be passed in

Parliament with a special majority of votes and approved by the People at a

Referendum. The Petitioners also contend that provisions contained in Clauses 2,

3(1)(b), 3(2), 4(1), 5, 6, 7, 8,9, 11, 12 and 16 are inconsistent with the Articles 3, 4,

12(1), 13(3), 13(5), 14(1)(a),105(3), 106,127, 128, 136(1)(b), 138 and 146 of the

Constitution.

In challenging the constitutionality of the Bill as a whole, the Petitioners contend that

Article 105(3) confers a special and unique power to punish acts in contempt of the

Supreme Court or of the Court of Appeal itself, whether committed in the Court itself

or elsewhere. This power was conferred to protect the independence of the Institution

of the Judiciary, in view of the key role it plays in determining rights of the People.

It was with that objective, the Petitioners contended that the Article 105(3) had

conferred such an unrestricted power to Superior Courts of Record to determine the

acts of contempt, the procedure it should adopt in dealing with acts of contempt and

the sentences that should be imposed. Conferring of such a wide discretion, as
indicative by the phrase contained in Article 105(3), “ ... as the Court may deem fit”,
the said sub Article permits those Courts to determine whether a particular act is

contemptuous or not, which Clause 3 of this Bill seeks to restrict by defining several
specific acts constituting that are in contempt of a Court, Tribunal or Institution. Thus,

it was contended the restriction imposed by Clause 3 of the Bill is contrary to the
provisions of Article 105(3) of the Constitution. Clause 11 of the Bill also restricts the
wide discretion conferred by the said Article on the power of Courts to impose any
sentence” ... as the Court may deem fit”, by inserting a ceiling on the period of
imprisonment it could impose. Mr. Saliya Peiris PC points out, that not only Clause 3
restricts jurisdiction conferred on Superior Courts of Record under Article 105(3), it
also has a chilling effect by restricting the freedom of expression, a guaranteed
fundamental right under Article 14(1)(a), and thus inconsistent with the provisions of

Article 4(d) of the Constitution.

Mr. Peiris did mount another challenge on the constitutionality of the Bill by
questioning the legislative competence to pass the said Bill containing several Clauses
laying down procedural provisions as to the conduct of proceedings of the Supreme
Court, when Article 136(1)(b) states that the proceedings, in relation to exercise of
several jurisdictions conferred on this Court by the Constitution or any other law, be

governed by the Rules of the Supreme Court.

Learned Counsel contended that the power conferred under Article 105(3) is
necessary to be retained in this Court, for the purpose of maintaining the
independence of the Institution of the Judiciary, facilitating the key role it plays in

protection of the rights of the People.

In view of the primary challenge on the constitutionality of the Bill, the learned
Additional Solicitor General, contended that contrary to the contention of the
Petitioners, that the Bill, in its entirety, protects, vindicates and enforces the rights of
the People in terms of Article 105(1) of the Constitution as well as advances, secures
and respects the fundamental rights of the People guaranteed under Articles 10, 11,

12, 13, and 14, read together with Articles 3 and 4(d) of the Constitution.

It was submitted by the learned Additional Solicitor General that the Bill in fact
enhances the fundamental rights and sovereignty of the People in the manner
stipulated in Article 3 and 4(d) of the Constitution and does not have a prejudicial

impact on the sovereignty of the People.

He further contended that if the position taken by the Petitioners regarding the Bill is
accepted by Court, the resultant position would be restriction, abridgement and denial
of the rights guaranteed under Article 10, 11, 12, 13, and 14 of the Constitution and

therefore would have a prejudicial impact on the sovereignty of the People.

20723 s
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He relied on the determination in In Re Nineteenth Amendment to the Constitution
Bill (2015) Decisions of the Supreme Court on Parliamentary Bills Vol. XIi - (2014-15)
p.33.

In affirming the Constitutionality of the Bill as a whole, learned ASG submitted that;

. Article 105(3) of the Constitution only vests forum jurisdiction on the
Supreme Court and the Court of Appeal to punish for contempt of itself,

whether committed in the Court itself or elsewhere,

II.  Article 105(3) does not in any way restrict the legislative power of the
Parliament to regulate the exercise of its powers to punish for contempt

by the Supreme Court and the Court of Appeal,

. Since the Bill protects, vindicates and enforces the rights of the People
in terms of Article 105(1) of the Constitution as well as advances, secures
and respects the fundamental rights of the People guaranteed under
Article 10, 11, 12, 13, and 14 of the Constitution, in accordance with
Article 3 read together with Article 4(d) of the Constitution, the Bill
cannot be stated to be inconsistent with Article 105(3) or to be an

implied amendment of Article 105(3) of the Constitution.

Learned ASG, during his submissions referred to the discretion that was conferred by
Article 105(3) on the Superior Courts of Record as an untrammelled discretion without
a limitation and, in view of the contemporary approach of the Courts to such an
absolute discretion, the Bill proposes to introduce certain parameters within which the
Courts should exercise the said jurisdiction. He advocated, similar to other public
bodies, Courts too must not possess absolute discretion and the Bill proposed a
reasonable limitation of that discretion. He relied on the judgment of this Court in

Perera v Vice Admiral Karannagoda (SC Appeal No. 11/2017 — decided on 11.01.2023)

where it was stated at p. 134 of the dissenting judgment “[U]nfettered and
unreviewable absolute discretion finds no place in the present era of constitutionalism
and the rule of law on which the Sovereignty of the People of the Democratic Socialist

Republic of Sri Lanka has been founded.”

The Petitioners and Intervenient Petitioners moved this Court to exercise its
jurisdiction conferred under Article 120 of the Constitution to determine any question

as to whether any Bill or any provision thereof is inconsistent with the Constitution.

If the Court is of the determination that the Bill or any provision thereof is inconsistent

with the Constitution, the Court shall state;

a. whether such Bill is required to comply with the provisions of sub Articles
82(1) or 82(2),

b. whether such Bill or any provision thereof may only be passed by the special
majority required under the provisions of Article 84(2); or

c. whether such Bill or any provision thereof may only be passed by the special
majority required under the provisions of Article 84(2) and approved by the

People at a Referendum per Article 83,

This Court, under the said jurisdiction, may specify the nature of the amendments
which would make the Bill or any provision thereof cease to be inconsistent with the

Constitution.

It is observed by this Court that the Bill is the result of an attempt made to fulfil a
pressing need to codify the substantial body of jurisprudence on contempt of Court,
which had been moulded and developed, for over two centuries by the judiciary of this

Country, adopting Common law principles and practices. Thus, the purpose of the Bill

798



799

“

is not to create a new jurisdiction for the Courts, but to provide for uniform application

of the law relating to the contempt of a Court.

The Petitioners and the Intervenient Petitioners moved this Court to exercise its
jurisdiction conferred under Article 120 of the Constitution to determine any question
as to whether any Bill or any provision thereof is inconsistent with the Constitution.

The Royal Charter of Justice of 18" April 1801, by its Clause VI established the Supreme
Court, a Court of Record, for the purpose of administration of justice in the maritime
provinces. The Supreme Court was empowered to “punish contempt thereof”. Charter
of 1801 was eventually succeeded by the Charter of 1833 which conferred appellate
jurisdiction to the Supreme Court and original criminal jurisdiction throughout the
island after the Kandyan Kingdom came under colonial rule. In the matter of the
Application of John Ferguson for a Writ of Prohibition against the District Judge of
Colombo, a judgment delivered in 1874 and reported in 1 NLR 18, the Supreme Court
pronounced; “ ... we have no hesitation in declaring that we are quite prepared to hold
and maintain that this Court, as the Supreme judicial tribunal in and throughout this
Island, vested with all the high prerogative powers conferred on it by the Crown, has
all the power of punishing for contempt, wherever committed in this Island, possessed

by the Superior Courts of Westminster.”

None of the Charters provided any definition to the acts which constitute contempt
nor the procedure by which a person alleged to have committed an act of contempt
should be tried. This lacuna was filled by the judiciary by adoption of Common law
jurisprudence and equity principles. This position is reflected from the said judgment
referred to above where it was held “/T]he proceeding adopted in this instance was
entirely under the English law, and in accordance with its forms, and our decision is
based on the English decisions, which have always been recognized and acted upon in

our Courts in matters of contempt.” Thus, there exists a substantial body of

jurisprudence of the Supreme Court, nurtured and refined with the influence of English
Common law, that had accumulated for over two centuries.

In 1890, the Courts Ordinance was enacted to amend and consolidate the law relating
to Courts and their powers and jurisdictions. Section 6 created the Supreme Court of
the Island of Ceylon and stated that it continues to be the only Superior Court of
Record. Section 47 of the Courts Ordinance conferred full power and authority on the
Supreme Court to take cognizance of and to try in a summary manner any offence of
contempt committed against or in disrespect of the authority of itself or offence of
contempt committed against or in disrespect of the authority of any other Court. It
must be noted that conferment of power to punish for contemptuous conduct, the
determination of what constitutes an act of contempt had been left to the Courts to
decide. However, section 47 provided the manner and the limits within which a
convicted person could be punished. Relevant part of the section reads thus; “.. on
conviction to commit the offender to jail until he shall have purged his contempt or for
such period as to the Court or Judge shall seem meet; and such imprisonment shall be
simple or rigorous as such Court or Judge shall direct, and the offender may in addition
thereto or in lieu thereof, in the discretion of such Court or Judge, be sentenced to pay

a fine not exceeding five thousand rupees.”

The section did provide the Supreme Court with a very wide discretion, not only with
regard to determining the act of contempt, but also in the sentencing of an offender,
by providing multiple options in the determination of the best mode and manner of
punishment to be imposed on an offender to a sentence, most appropriate to the
circumstances the Court was presented with, but deliberately desisted itself from

specifying any limitation to that discretion, within which it should be exercised.

Courts Ordinance was repealed by Administration of Justice Law No. 44 of 1972 and
by section 8(1), the Supreme Court of the Republic of Sri Lanka was established.
Section 9 of the said Law, the status of the Supreme Court, as the only Superior Court
of Record under the Courts Ordinance, was retained. Section 43(3) stated “/T]he
Supreme Court may take cognizance of and try in a summary manner any offence of

contempt committed against or in disrespect of its authority and on conviction may

(o
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impose a sentence of imprisonment not exceeding seven years or a fine not exceeding
seven thousand rupees or both such imprisonment and fine”. The Administration of
Justice Law also did not provide a definition of the offence of contempt and left its
determination to the Supreme Court. The sub section 43(3) of the said law made
reference to summary manner, as Section 47 of Courts Ordinance did, by specifying
the procedure. Importantly, this sub section imposed a ceiling on the term of
imprisonment, a Court could impose on such a person and also on the amount of fine.
The Republican Constitution of 1972, by Article 64(1) conferred the Constitutional
Court of the full power to take cognizance of and try in a summary manner any offence
of contempt and to commit the offender to jail, until he shall have purged his contempt
or to serve a term of imprisonment.

It is evident that commencing from 1801 and up to the repeal of the Administration of
Justice Law in 1979, ( by section 457(1) of the Code of Criminal Procedure Act No. 15
of 1979), for over 175 years, the Supreme Court had the power to punish acts of
contempt committed against its authority as a Superior Court of Record. This power
was exercised by the Court, acting under the powers conferred by written law as well
as adopting Common law principles, which, in the formulation of the procedures and
defining different acts of contempt, contributed significantly to demarcate the
jurisdictional boundaries . Thus, there exists a rich and diverse body of jurisprudence
on the law of contempt covering the acts that are contemptuous, the manner of
dealing with them and the punishments that are meted out to the offenders.

On 21t July 1978, the People of Sri Lanka, having expressed their mandate freely, and
through their elected representatives, adopted and operated a new Republican
Constitution, conferring themselves with an inalienable Sovereignty in terms of Article
3. Article 4(c) mandates the Parliament to exercise the judicial power of People
through Courts, Tribunals and Institutions created and established, or recognised by
the Constitution, or created and established by law. Thus, the Courts, Tribunals and
Institutions, that are mandated by the People to exercise their judicial power could be
classified into two groups. The Courts, Tribunals and Institutions created and
established, or recognised by the Constitution belong to one such group while the
Courts, Tribunals and Institutions created and established, or created and established

by law belong to the other.

In terms of Article 105(1), the status of the Supreme Court of the Republic of Sri Lanka,
the Court of Appeal of the Republic of Sri Lanka, the High Court of the Republic of Sri
Lanka and such other Courts of First Instance, Tribunals or such Institutions as
Parliament may from time to time ordain and establish, were termed as the
institutions that are established for the administration of justice which protect,
vindicate and enforce the rights of the People. The only exception provided to the
provisions of this sub article is in regard to matters relating to the privileges,
immunities and powers of Parliament and of its Members, and, in such an instance,
the judicial power of the People may be exercised directly by Parliament, according to

law.

The present Supreme Court of the Republic of Sri Lanka is therefore clearly a Court
created and established by constitutional provisions of the 1978 Constitution, severed
from its predecessor, namely the Supreme Court of the Republic of Sri Lanka,
established under the Administration of Justice Law. Article 169(2) is clear in this
regard as it states, “ the Supreme Court established by the Administration of Justice

Law No. 44 of 1973, shall, on the commencement of the Constitution, cease to exist ...”.

The Supreme Court of the Republic of Sri Lanka, in its present form, was established,
by the Constitution. It was conferred with multiple jurisdictions by the Constitution. It
was invested with all the powers including to punish for contempt of Court by the
Constitution. Therefore, the present Supreme Court of the Republic of Sri Lanka is
essentially a creation of the 1978 Constitution. The Supreme Court, thus created, in
terms of Article 118 is the highest and final Superior Court of Record in the said

Republic.
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Article 105(2) states all Courts, Tribunals and Institutions created and established by
existing written law for the administration of justice and for the adjudication and
settlement of industrial and other disputes, other than the Supreme Court, shall be
deemed to be Courts, Tribunals and Institutions created and established by
Parliament. Parliament may replace or abolish, or amend the powers, duties,
jurisdiction and procedure of, such Courts, Tribunals and Institutions. The exception is

the Supreme Court.

In terms of Article 105(3), the Supreme Court of the Republic of Sri Lanka and the Court
of Appeal of the Republic of Sri Lanka shall each be a Superior Court of Record and
shall have all the powers of such Court including the power to punish for contempt of
itself, whether committed in the Court itself or elsewhere, with imprisonment or fine

or both as the Court may deem fit.

The power to punish for contempt, conferred on this Court as well as the Court of
Appeal, under the 1972 Constitution was conferred by, Administration of Justice Law,
an Act of Parliament. The power of the Supreme Court to punish for contempt since
its establishment with the Charter of Justice and continued under Courts Ordinance
and Administration of Justice Law, is conferred upon the newly established Supreme
Court, by a constitutional provision. In Ganeshanantham v Vivien Goonewardene and
three Others (1984) 1 Sri L.R. 319, this Court observed that “[T]he Supreme Court which
existed up to the time of the first Republican Constitution of 1972 and which continued
to exist under that Constitution ceased to exist when the 1978 Constitution became
operative. (Vide Article 105 (2) of the Constitution). Its place was taken by the Court of
Appeal (Vide Article 169 (2) of the 1978 Constitution). A new Supreme Court has been
constituted which is the highest and final Superior Court of Record. (Article 118 of the

Constitution).”

In view of the provisions of the Article 105(2), the continued relevance of the body of

jurisprudence on contempt, created and nurtured by the preceding Supreme Courts

was considered in Hewamanne v De Silva and another (1983) 1 Sri L.R. 1 and this Court

held (at p.12) that the Supreme Court ;

“...is vested with a power to punish for contempt and this power is found
in Article 105 (3). The law of contempt, which is a concept known to
English law was well known in this country from early British times. This
English law of contempt, modified to some extent in its application here,
was in operation immediately prior to the coming into operation of this
1978 Democratic Socialist Republican Constitution. It had been continued
in operation by the earlier Republican Constitution of 1972, which also
kept alive the then existing law of contempt of Court. Our Constitution
has a Chapter on Fundamental Rights, including freedom of speech and
expression. Those provisions, if applicable, may have modified probably
to some degree the existing law of contempt of Court, but in view of the
provisions of Article 16, it is not necessary to go into that question in any
detail. Article 16, which is one of the Articles contained in the Chapter on
Fundamental Rights, states that: "All existing written law and unwritten
law shall be valid and operative notwithstanding any inconsistency with

the preceding provisions of this Chapter."

In conferring powers on the Superior Courts of Record, Article 105(3) states it “... shall
have all the powers of such Court including the power to punish for contempt of itself,”.
The term “Court of Record”, was clarified by the Full Bench decision in The King v
Samaraweera (1917) 19 NLR 433, on following terms; “ Courts of Record are those the
orders and judicial proceedings of which are enrolled for a perpetual memorial and
testimony, and the records of which are absolutely authoritative, as distinguished from
Courts not of record, the acts of which may be evidenced by rolls and records, but are
not established absolutely thereby and must be proved like other facts”. Their
Lordships further observed that “[T]he Supreme Courts of Record in England have

always had full power to deal summarily with contempt of their authority, and the
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power dates back to the time when the Sovereign personally, or his immediate
representative, sat to administer justice (see ex parte Joliffe, 42 L .J. Q .B. 121): " It is
laid down by high authorities, and is according to the reason of the thing, that
every Court of Record has power to fine and imprison for contempt committed in the
face of the Court, while the Court is sitting in the administration of justice. Such a power

is obviously necessary for the administration of public justice”.

The sub Article 105(3) states that the Superior Courts of Record “... shall have all the
powers of such Court including the power to punish for contempt of itself.” The
importance of the insertion of the word “including” in Article 105(3) is a significant

factor.

This factor was considered by the Supreme Court of India, in its judgment of Delhi
Judicial Service Association v State of Gujarat 1991 AIR 2176. The Court held that the
expression used in Article 129 “... declares the Supreme Court a Court of Record and it
further provides that the Supreme Court shall have all the powers of such a Court
including the power to punish for contempt of itself . The expression used in the Article
129 is not restrictive, instead it is extensive in nature.” The Court added that the
section 19 of the Contempt of Court Act 1971 “does not and cannot affect the width
and amplitude of inherent powers of this Court under Article 129.” Article 129 of the
Constitution of India also reads “[T]he Supreme Court shall be a Court of Record and
shall have all the powers of such a Court including the power to punish for contempt of
itself”.

Inherent jurisdiction of a Court, enabling it to punish acts of contempt, is one such
principle originated and adopted from Common law jurisprudence and acted on by
Courts of Record, in dealing with acts of contempt. This principle was emphasised by
the Constitutional Court of India in the judgment of Supreme Court Bar Association v
Union of India AIR 1998 SC 1895. The Court said; “[T]he power that Courts of Record
enjoy to punish for contempt is a part of their inherent jurisdiction and is essential to

enable the Courts to administer justice according to law in a regular, orderly and

effective manner and to uphold the majesty of law and prevent interference in the due

administration of justice”.

The Constitutional Court further observed that “ ... the power to punish for contempt,
being inherent in a Court of Record, it follows that no Act of Parliament can take away
that inherent jurisdiction of the Court of Record to punish for contempt and the
Parliament’s power of legislation on the subject cannot, therefore, be so exercised as

to stultify the status and dignity of the Supreme Court ...”".

Plain reading of Article 105(3) of 1978 Constitution indicates that the said sub Article
neither imposes any restriction on the Superior Courts of Record to determine the acts
of contempt nor does it restrict the power of such Court to impose a punishment. The
phrase “ as the Court may deem fit” indicates the wider discretion purposely conferred
by the Article is untrammelled by any form of a limitation. That represents the will of
the People, in seeking to administer justice, which protect, vindicate and enforce their
rights, through the Superior Courts of Record, established by Article 105(1), when they

adopted and enacted the Constitution in the year 1978.

In Supreme Court Bar Association v Union of India (supra) it was observed that ;

“«

... a case of contempt of Court is not stricto senso a cause or a matter
between the parties inter se. It is a matter between the Court and the
contemnor. It is not, strictly speaking, tried as an adversarial litigation.
The party, which brings the contumacious conduct of the contemnor to
the notice of Court, whether a private person or the subordinate Court, is
only an informant and does not have the status of a litigant in the

contempt of Court case.

The contempt of Court is a special jurisdiction to be exercised sparingly
and with caution, whenever an act adversely effects the administration
of justice or which tends to impede its course or tends to shake public

confidence in the judicial institutions. This jurisdiction may also be
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