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Determinatio of the Supreme

IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC
OF SRI LANKA

S.C. (SD) No. 19/2022 to S.C. (SD) No. 21/2022 and S.C. (SD) No. 23/2022 t0 S.C.
SD) No. 29/2022

SURCHARGE TAX BILL

BEFORE:
Buwaneka Aluwihare, PC - - Judge of the Supreme Court
A. H M. D. Nawaz - Judge of the Supreme Court
Arjuna Obeyesekere - Judge of the Supreme Court

S.C. (SD) No. 19/2022

Petitioner  :  Swisstek (Ceylon) PLC

Counsel : U'ditha _Egalahewa, PC, with Damitha Karunarathne, Vishva
Vimukthi and Miyuru Egalahewa instructed by H. Chandrakumar de
Silva

Respondents : 1. Hon. Mahinda Yapa Abeywardena
2. Hon. Attorney General

S8.C. (SD) No. 20/2022

Petitioner  : Manikkavasagar Thiyagaraja

Counsel 5 Ufiitha Egalahewa, PC, with Damitha Karunarathne, Vishva
Vimukthi and Miyuru Egalahewa instructed by H. Chandrakumar de
Silva

Respondents : 1. Hon. Mahinda Yapa Abeywardena
2. Hon. Attorney General

S.C. (SD) No. 21/2022

Petitioner  :  B. K. K. Ranasinghe

Counsel : Romesh De Silva, PC, with Niran Anketell instructed by Sanath
Wijewardane

Respondent : Hon. Attorney General

S.C. (SD) No. 23/2022
Petitioner  :  Asela Sampath Mallawa Arachchi Gamage

Counsel : Sanjeeva Jayawardena, PC, with Lakmali Warusavithana and
Dr. Milhan Mohamed instructed by Ashoka Niwunhella

Respondents : 1. Hon. Basil Rajapaksa
2. Hon. Attorney General

$.C. (SD) No. 24/2022

Petitioner Roshan Pathirana

Counsel Dushantha Kularathne with Anurangi Singh instructed by Nimmi
Sanjeewani

Respondent : Hon. Attorney General

8.C. (SD) No. 25/2022

1. Brendon Roche

Petitioners
2. Lanka Walltiles PLC

Counsel Romesh De Silva, PC, with Niran Anketell instructed by Sanath
Wijewardane

Respondent Hon. Attorney General

Court
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S.C. (SD) No. 26/22

Petitioners : 1. Don Bannet Gamalath
2. Unidil Packaging Limited

Counsel : Harsha Amarasekera, PC, with Shahila Wijewardena and
Aadhes Thureraja instructed bv Paul Ratnaveke Aseaciatee

Respondents : 1. Hon. Mahinda Yapa Abeywardena
2. Hon. Attorney General

S.C. (SD) No. 27/22

Petitioner : Chandra Jayaratne

Counsel : Suren Gnanaraj with Dathika Wikramanayake, Rashmi Dias
and Sakuni Weeraratne instructed by Vidanapathirana Associates

Respondent : Hon. Attorney General

S.C. (SD) No. 28/22

Petitioner : Kapukankanamalage Purnima Priyanthi Gnanasekara

Counsel :  Palitha Kumarasinghe, PC, with Harith de Mel and Hasini
Rupasinghe instructed by Sanath Wijewardane

Respondent : Hon. Attorney General

S.C. (SD) No. 29/2022

Petitioner  : Piyadasa Guruge
Counsel : Naomal Goonewardena with Dilrukshi Paul instructed by
Malin Rajapakse

Respondent : Hon. Attorney General

Counsel :  Viveka Siriwardena, PC, Additional Solicitor General with Dr. Avanti
Perera, Senior State Counsel and Medhaka Fernando, State Counsel
for the Respondents

The Court assembled for hearings at 10.00 am on 2nd March 2022, 3 March 2022,
4t March 2022 and 7t March 2022.

A Bill entitled “Surcharge Tax” [the Bill] was published as a Supplement in Part II of
the Government Gazette of 3 February 2022. It was presented in Parliament by the
Hon. Minister of Finance and was placed on the Order Paper of the Parliament of 22nd

February 2022.
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Eleven applications numbered as above were filed in the Registry of the Supreme
Court during the period 23 February 2022 and 2nd March 2022. Although SC (SD)
No. 29/2022 was filed only on 2nd March 2022, this Court allowed the Petitioner in
that application to be heard on the basis that 1st March 2022, which was the last date
for the filing of applications as provided for by Article 121(1) of the Constitution, was

a Public holiday.

The Petitioners in the above applications have invoked the jurisdiction of this Court
in terms of Article 121(1) of the Constitution and have prayed for determinations in

terms of Article 123 thereof.
The Bill seeks to impose a tax referred to as the “Surcharge Tax” on:

(a) Any individual, partnership or company, whose taxable income for the year of
assessment commencing 1st April 2020 exceeds Rupees Two Thousand million,

at the rate of twenty-five per cent on the taxable income of such individual,

partnership or company for that year:

(b) Each company of a group of companies, of which the aggregate of the taxable
income of all subsidiaries and the holding company in that group of companies
for the year of assessment commencing 1%t April 2020 exceeds Rupees Two
Thousand million, at the rate of twenty-five per cent on the taxable income of

each such company, for that year.

The Bill contains provisions infer alia relating to (a) the furnishing of tax returns in
respect.of the Surcharge Tax on a form specified by the Commissioner General of
Inland Revenue [the Commissioner General], (b) the dates on which the Surcharge
Tax must be paid, (c) the application of the provisions of the Inland Revenue Act, No.
24 of 2017, (“the IRA Act, No 24 of 2017”) relating to the issuance of assessments,
and the challenge of such assessments by way of appeals to the Commissioner General,
Tax Appeals Commission and as well as by way of an appeal to the Court of Appeal,
and (d) the interpretation of the words, ‘group of companies’, ‘holding company’,

‘subsidiary’ and ‘taxable income’.
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Once hearing commenced, the learned Additional Solicitor General submitted that she
has received instructions from the Ministry of Finance that certain amendments to the
Bill will be moved at the Committee Stage of Parliament. While the amendments to
the clauses that have been challenged by the Petitioners would be referred to where
necessary, we would like to refer at the outset to the amendment sought to be effected
to the definition of ‘Company’ which, as the Bill presently stands, was to have the same
meaning as assigned to the said word in the Inland Revenue Act, and included pension
funds and provident funds. The learned Additional Solicitor General submitted that

the definition would be amended so that it would not include the following:

a)

b)

1))

d

e)

h)

i)

J)

9]

Any Employees Trust Fund, Provident Fund, Pension Fund, Pension Trust Fund,

Gratuity or Termination Fund;

The Employees Provident Fund established under the Employees Provident Fund
Act No. 15 of 1958;

The Employees Trust Fund established under the Employees Trust Fund Act No.
46 of 1980;

The Ceylon Electricity Board Provident Fund and the Ceylon Electricity Board
Pension Fund established under the Ceylon Electricity Board Act No. 17 of 1969;

Universitieé Provident Fund established under the Universities Act No. 16 of

1978;

Mercantile Service Provident Society established under the Chamber of Com-

merce Ordinance;

Bank of Ceylon Provident Fund established under the Bank of Ceylon Ordinance;

Hatton National Bank Employees Provident Fund established by the Hatton Na-
tional Bank;

People’s Bank Pension Trust Fund established under the People’s Bank Act No.
29 of 1961;

Sri Lanka Central Bank Employees Pension Fund established under the Monetary
Law No. 58 of 1949;

Sri Lanka Telecom Provident Fund established by Sri Lanka Telecom PLC;
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D  National Inéurance Trust Fund established under the National Insurance Trust

Fund Act No. 28 of 2006;

m) Bank of Ceylon Pension Trust Fund 2014 (POST 96) established under the Trust

Ordinance;.

n) - Any provident fund or contributory pension scheme approved by the Commis-
sioner General of Labour in terms of the Employees Provident Fund Act No. 15

of 1958.

The learned President’s Counsel appearing for the Petitioner in SC (SD) No. 22/2022
submitted that the above undertaking of the learned Additional Solicitor General ad-
dresses the concerns of the Petitioner represented by him, and in those circumstances,
that he has received instructions not to proceed with the said application. Proceedings

of the said Determination were accordingly terminated.

The learned Additional Solicitor General submitted that the Bill must be read and un-
derstood in its proper context and invited this Court to consider at the outset, the

necessity for the imposition of the Surcharge Tax.

The learned Additional Solicitor General traced the roots of the issue that is sought to
be addressed by the imposition of the Surcharge Tax to the Budget Speeches of 2020,
2021 and 2022. In the Budget Speech 2020 delivered on 17th November 2020, the
Minister of Finance had referred to the World Economic Outlook [20th October 20201,
where the International Monetary Fund (IMF) had forecast that due to the “Corona
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