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ENGINEERING COUNCIL, SRI LANKA BILL: DETERMINATION
OF THE SUPREME COURT
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(The Hon. Speaker)

Sir, I wish to inform the Parliament that I have
received the Determination of the Supreme Court in
respect of the Bill entitled “Engineering Council, Sri
Lanka” which has been challenged in the Supreme Court
in terms of Article 121(1) of the Constitution.

The Supreme Court has determined that -

(i) the omission to nominate Engineering
Technicians in the Council under Clause 3(b) is
inconsistent with Article 12(1) of the Constitution;

(i)  the failure to nominate a fair representation of all
the categories of “Engineering Practitioners”
referred to in Clause 41 is inconsistent with
Article 12(1) and 12(2) of the Constitution;

(iii) ~ Clauses 3(b), 4(1), 4(2), 4(3), 4(4), 4(6), 5(1), 5
(2), 8(2), 8(3), 8(4)(a), 8(4)(b), &(5), 8(6), 11, 16
(6), 20(1, 20(3), 21(1), 21(8), 29, 30(1), 30(2), 31
(1), 31(2), 34(1), 34(2) 38(1), 38(2), 38(3)(a) and
38(4) are consistent with Articles 3, 43(1) and 43
(3) and require to be passed by the special
majority required in terms of Article 84(2) and
approved by the people at a referendum by virtue

of provisions of Article 83;
(iv)  Clause 9(3) is inconsistent with Article 12(1); and

(v) Clause 39(2)(e) does not provide for the
guidelines that are required to determine the roles,
responsibilities and competence of different
categories of the engineering practitioners
registered under this Act and thereby it violates
Article 12(1) of the Constitution.

The Supreme Court has further determined that the
inconsistencies will cease if the above Clauses are
amended as per the determination of the Court.

I order that the determination of the Supreme Court be

printed in the Official Report of today’s Proceedings.
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Determination of the Supreme Court:

IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI
LANKA .

A BILL TITLED, “ENGINEERING COUNCIL, SRT LANKA”
1In the matter of an application made under and in terms of Article 121 read together with

Article 78 of the Constitution to determine whether the above Bill is inconsistent with the
Constitution of the Democratic Socialist Republic of Sri Lanka.

BEFORE
K. Sripavan - Chief Justice
Priyantha Jayawardena, P.C. - Judge of the Supreme Co
Prasanna Jayawardena, P.C. E Judge of ﬂT Supreme Court
3
S.C. (S.D.) No. 35/2016 i
Petitioners 1. Habeeba Mohamed Maraikayar
Mohamed Azeem, Chief Organizer,
RDA Engineering Diplomates
Association Maganeguma Mahamedura,
Battaramulla.
2. Denesh Sanjeewa Ranasinghe
President, HNDE Students Union,
HNDE Institute, Colombo 05.
3

. Nallaiah Kangatharan, Jt. Secretary,

icati Intervenient - Petitioners
Telecommunication Ingineering

Diplomates Association,
Colombo 01.

>

Jagath Bandula Gurusinghe

President, All “Employees Union of
Information and Telecommunications,
Colombo 01.

. Gayan Weerasin Haripriya Kamalanath
Hettiarachchi,

w

Treasurer, National Organization of
Engineering Professionals,
. Colombo.

6. Susanthawenerath Yapa,
President, Media
Technologists,

Sri Lanka Telecom Head Quarters,
Colombo 01.

Professional

N

7. W.M. Kusal Madawa Chathuranga,
General Secretary, [ET Students Union,
Institute of Engineering Technology,

Katunayake. Respondent
8. S.M.Pathum Lakshan Samarakoon,

President, NDT Students Union,

University of Moratuwa, Katubedda. Counsel

9. Mabotuwana Vithanage Chandani,
Secretary, ~ Engineering Diplomates
Association,

Rathmalana.

10. Pujitha Uduwana, Chairman,
Savinda Enterprises Private Limited,
Polgasovita. /

11. S.A.S. Kalpa, Vice President,
Engineering Diplomates Association of
Sri Lanka,

Land Reclamation and Development
Corporation,
‘Welikada, Rajagiriya.

12. Prasanna Pieris, Secretary,
Provincial Public Service Engineering
Dipléma Holders Association,
Pahala Bomiriya, Kaduwela.

A Bill titled
for the establishrentof the Engineering Council, Sri

*13. Damitha Wijethunge,

Jt. Secretary, NDES and  Special

Engineering Apprentices Alumni
Association,
Dalugama, Kelaniya.

14. SM.T.L. De Silva, Secretary, .
Engineering Diplomats Association Sti
Lanka Railway,

Sri Lanka Railway, Gampaha.

15. Leyart Silva, ‘Managing Director,
Micro Power Engineering,
‘Nilmini Garden, Colombo Road,
Bokundara, Piliyandala.

16. Wickramarachchige Udayasiri Perera
Wickramarathna,
President, Airport and Aviation Services
(SL) Limited,
Bandaranaike
Katunayake.

int.emational Airport,

17. Chandana Haputhanthri,
Managing Director, Tool Sappuwa (Pvi)
Ltd.
Kirulapona, Colomb 0 05.

18. HH. Sri Lal, Convener, Open ‘University
Student Unity, Open University of Sti
Lanka, Nugegoda.

1. Institution of Engineers Sri Lanka,
120/15, Wijerama Mawatha,
Colombo 7.

2. Wimalasena Gamage,
President,

< Institution of Engineers Sri Lanka, |,
120/15, Wijerama Mawatha,
Colombo 7.

. Jayawilal Meegoda,
President — Elect,
Institution of Engineers Sri Lanka,

120/15, Wijerama Mawatha,
Colombo 7.
. Jayalath Arachchige Granie Rufus
Jayalath,
Secretary,-
Institution of Engineers Sri Lanka,
120/15, Wijerama Mawatha,
Colombo 7.

Hon. Attorney General,
Attorney General’s Department,
Colombo 12.

Manohara de Silva, PC with Hirosha
Munasinghe instructed by Nimal
Hippola for the Petitioners.

Faisz Musthapha, PC with Faisza
Markar and Pulasthi Rupasinghe for the
Intervenient — Petitioners instructed by
Mrs. U. Wickramaarachchi.

Janak de Silva, Senior Deputy Solicitor
General with Manohara Jayasinghe,
State Counsel for the Respondent.

Court assembled for hearing at 10.30 a.m. on 7 October, 2016.

“Engineering Council, Sri Lanka” which states in its Pre-amble “An Act to provide

Lanka which shall be responsible for the
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maintenance of professional standards and conduct of engineering practitioners; registration _of :{ (4),4 (6),5 (1), 5 (2). 8 (2), 8(3), 8(4) (@), 8 (4) (B), 8 (5), 8 (6), 11, 16 (6), 20 (1), 20 (3), 21
e ategrits oF engamecsiy prectitionsrs axi d to provide for matters connected therewith (1), 2? (8),29,30(1 ) 30 (.2), S (12, 31 (2?, .34 (1), 34 (2),38 (1), 38'(2), 38 (3) (a) and 38 (4) of

- cidental thereto® has been gazetted on 1% Augist, 2016 and was placed on the Order Paper the Bill vest, excluswe'ly in the Prll'.nc Minister, the power of appointment and removal of the
or incidentas members of the Council, remuneration of the members of the Council, prescribing regulations

i ' of September, 2016.
of Parfiament on the 20~ of Septembe regarding professional misconduct, appointing the members of the Appeals Board and making

A Petition has been presented in terms of Article 121 (1) of the Constitution invoking the regulations relating to the Appeals Board, issuing directions to the Council, making regulations
constitutional jurisdiction of this Court seeking a determination by this Court, in terms of Article under the Act and several other powers which are executive functions within the meaning of
123 of the Constitution. The Intervenient — Petitioners filed a Petition seeking to be heard on this Article 4 (b) of the Constitution.
i in terms of Article 134 (3) of the Constitution, heard submissions made :
matﬂ:er'ar};d;‘lll; Court has in tel ® He further submitted that, therefore, the aforementioned Clauses of the Bill are in violation of
_ on their behalf.

Article 4 (b), 43 (1) and 43 (3).
At the hearing, the learned President’s Counsel appearing for the Petitioners submitted that,

Clause 3 of the Bill which sets out the composition of the Council provides that, 9 members of Mr. Manohara de Silva drew the attention of Court to SD 04/2015 where this Court determined

") s 1 out of 13 members who are appointed by the Prime Minister to the Council are - the constitutionality of the Bill entitled “Nineteenth Amendment to the Constitution”; this Court
~ the Council o i

4 Engincers and, thereby Chartered Engineers would form the majority of the Council, determined that, “Though Article 4 provides the form and manner of exercise of the sovereignty
Chz?rlilze : ngin et with Articles 3,4 (d ), 12 (1), 12 (2), 14 (1) (g) and 43 of the of the people, the ultimate act or decision of his executive functions must be retained by the
which is inconsisten 2 2 3 President. So long as the President remains the Head of the Executive, the exercise of his powers

Constitution. ! —remain supreme or sovereign in the executive field and others to whom to such power is given
He further submitted that, although the provisions of the Bill vest the power of registering must-derive authority from the President or exercise the Executive power vested in the President
“Engineering Practitioners” in the Council and Clause 41 defines “Engineering Practitiom‘?rs” to as a delegate of the President. The President must be in a position to monitor or to give
include Engineering Diplomates and Engineering Technicians, these two categories of directions to others who derive authority from the President in relation to the exercise of his
“Engineering Practitioners” are not represented in the Council. On this basis, the learned Executive power. Failure to do so would lead to a prejudicial impact on the sovereignty of the

President’s Counsel submitted that, Clause 3 (b) of the Bill is inconsistent with Article 12(1) of People”.
the Constitution. He submitted that, the inconsistency would cease if provision is made in Clause

(b) by including th esentation of these two categories on the Council Mr. Faisz Musthapha who appeared for the Intervenient — Petitioners agreed with the aforesaid
3 y including the repr 5

submissions of the learned President’s Counsel for the Petitioners.
Mr. Faisz Musthapha, PC who appeared for the Intervenient — Petitioners submitted that since
Clause 3 (a) (i) provides that the Director — General of Tertiary and Vocational Education
Commission established under the Tertiary and Vocational Education Commission Act No. 20 of

) 1980 or his representative is a member of the Council, there is a representation of Engineering
Diplomates. However, both Senior DSG and Musthapha PC agreed that, Clause 3 (b) does not
include a representation from “Engineering Technicians™ in the Council.

We agree with the submissions made by the learned President’s Counsel for the Petitioners and
the Intervenient — Petitioners that the executive power of the President cannot be alienated or
abrogated under the Constitution. Therefore, we are inclined to agree that, the aforesaid Clauses
amount to an alienation and / or abrogation of the executive power of the President conferred by
the Constitution and thus, the said Clauses of the Bill are inconsistent with Article 4 ( b ) of the
) Constitution read with Article 3 and Articles 43 (1) and 43 (3) of the Constitution.
We are in agreement that, the absence of any representation on the Council of “Engineering
Technicians” who are a category of “Engineering Practitioners” referred to in Clause 41, results
in a violation of Article 12 (1) of the Constitution. However, the said inconsistency would cease
if a suitable amendment is made providing to have a representation of the Engineering

Therefore, we are of the opinion that the Clauses No. 3 (b),4 (1),4(2),4(3),4(4),4(6),
5(1),5(2).8(2),8(3),8(4)(2),8(4)(b),8(5),8(6),11,16(6),20(1 )20(3),
21(1),21(8),29,30(1),30(2).31(1),31(2),34(1),34(2),38(1),38(2),38(3)
. (a)and 38 (4 ) are inconsistent with Articles 3, 43 (1) and 43 ( 3 ) and required to be passed
Technicians. by the special majority required under Article 84 ( 2 ) and approved by the people at a
The learned President’s Counsel for the Petitioners also submitted that, in terms of Clause 3 (b), referendum by virtue of provisions of Article 83.

the majority of the composition of the Council consisted of Chartered Engineers. He submitted
that all categories of “Engineering Practitioner” referred to in Clause 41 should have reasonable
representation on the Council and that, Clause 3 (b ) of the Bill should be amended to include a

If the aforesaid Clauses of the Bill are amended by replacing the words “Prime Minister” with
the word “Minister”, there would be no inconsistency with the Constitution.

.
fair representation of all the categories referred to in Clause 41 of the Bill. He further submitied ~ HOWever, such an amendment would ot preclude the President from assigning the subject and
that the failure to have a fair representation of all the categories referred to above is inconsistent functions of the Bill under consideration to the Prime Minister under and in terms of Article 43 (

with Articles 12 ( 1) and 14 (1) ( ) of the Constitution. 3) of the Constitution.

He further submitted that Clause 4 (1) provides for Vthe appointment of a Chartered Engineer as The learned Pre'si(flent’s Counsel for the Petiti'oners submitted that, although Clause 4 ( 4 ) states
fhe Chairman of the Council and that, Clause 9 (1) and Clause 9 (2) (b) provide that, when the “The Prime Minister may for reasons assxgn.ed remove the Chairman from the office of
Chairman is absent, the members present could elect a Chairman for that meeting, and that, Chairman”, the guidelines for taking such a decision are not provided in the Bill, and thereby it
where there is an equality of votes at a meeting, the Chairman shall have a casting vote in violates Article 12 (1) of the Constitution.
addition to his original vote. The Petitioners submitted that, as the majority of the members of
the Council consist of Chartered Engineers, this will invariably result in the appointment of a
‘Chartered Engineer to chair the meeting. Counsel argued that, as a result of these provisions, any

" determination by the Council affecting other Engineers will invariably be in favour of Chartered
Engineers. On this basis Counsel submitted that, the said Clauses violate Articles 12 (1) and 12
(2) of the Constitution. : :

In-the determination of Private Medical Institutions ( Registration Bill ) S.D. 2 of 2000 it was

held that “ the Clause ¢ A minister may at any time after assigning reasons remove an appointed

member of the Council from office.” would become subject to judicial review and the

potentiality of arbitrary action being the basis of the inconsistency with Article 12 ( 1 ) would
_ thus be removed.” 2

In the light of the aforesaid determination, the Petitioners® contention that the said Clause is

The learned.Senior DSG and Mr. Faisz Musthapha agreed that, the said Clause 3 (b ) should be il ithihe Coretinrionlenot be sustined S

amended to provide for a reasonable representation of all the categories of “Engineering
Practitioner” referred to in Clause 41 of the Bill whilst Chartered Engineers should continue to In the circumstances, we are of the opinion that Clause 4 (4 ) of the Bill specifies that, reasons

form the majority of the members of the Council since there was a rational and reasonable basis need to be assigned for the removal of the Chairman from the office, and as such the said Clause
of classification which justified Chartered Engineers forming the majority of the Council . is not inconsistent with the provisions of the Constitution.

Having considered the submissions we are of the opinion that the failure to include a fair The learned President’s Counsel submitted that according to Clause 9 (3 ) Chairman can refuse a
representation of all the categories of “Engineering Practitioner” referred to in Clause 41 is meeting being called on a written request by a member of the Council, for justifiable reasons. He
inconsistent with Article 12 ( 1) and 12 (2 ) of the Constitution and such inconsistency would submitted that, guidelines have not been stipulated and that, therefore, conferring such a
cease if Clause 3 (b ) is amended so as to provide for a reasonable representation on the Council discretion on the Chairman is arbitrary and violative of Article 12 ( 1) of the Constitution.

of all the categories of “Engineering Practitioners” referred to in Clause 41. We also agree with . = > s _
the submission made by the learned Senior DSG and Mr. Faisz Musthapha that, there is a ‘We are of the view that, Clause 9 ( 3 ) is inconsistent with Article 12 ( 1 ). However, if the words

rational and reasonable basis of classification which justifies Chartered Engineers forming the a2k ; s thewords sHforreasons-assigned?sthe said
majority of the Council. : inconsistency would cease to exist.

The learned President’s Counsel for the Petitioners submitted that in terms of Article 3 of the The learned President’s Counsel for the Petitioners submitted that Clause 39 (2 ) ( e ) does not
Constitution sovereignty is vested in the people and is inalienable and that, the executive power provide the guidelines that are required to determine the roles, responsibilities and competence of
of the people is exclusively exercised by the President in terms of Article 4 ( b ) of the different categories of the enginearin.g I.:racﬁﬁoners registered under this Act and thereby it
Constitution. Further, though the said executive power may be exercised by the President it can violates Article 12 (1) of the Constitution. The said Clause states as follows; “providing for
be delegated, but not alienated. Article 43 ( 2 ) of the Constitution provides for the President to mkfs’ TESPO“Sibﬂit_ies and competence of different categories of the engineering practitioners
appoint ministers to be in charge of the ministries to be determined on the advice of the Prime registered under this Act”.

Minister. However, Article 43 ( 3 ) has conferred power on the President to change the
assignment of subjects and functions and the composition of the Cabinet of Ministers at any
time.

The Senior DSG submitted that a specific provision could be made to add the words “taking into
consideration their academic qualifications and practical experience” at the end of the said
Clause39(2) (e).

Learned President’s Counsel submitted that, despite the above provisions of the Constitution

Clause 41 of the Bill defines who is to be regarded as an “engineering practitioner”. Clanse 41
which vest the aforesaid powers exclusively in the President, Clauses 3 (b),4 (1).4 (2).4 (3).4

further states that the engineering practitioners referred to in the said Clause should possess
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corresponding qualifications specified in Schedule A of the Bill: The learned President’s Counsel
for the Petitioners submitted that Clause 14 (1) requires that the engineering practitioners shall
not engage in the practice of the engineering profession unless such engineering practitioner is
registered under Clause 15

The learned President’s Counsel for the Petitioners submitted that the words “and recognized by
the Council” do not give any guidelines for the criteria that needs to be adopted in using the
discretion of the Council to accord recognition and that, therefore, the use of said phrase in
Schedule A is violative of Articles 12 (1)and 14 (1) (g) of the Constitution.

_ He further submitted that the said institutions and the Tertiary and Vocational Education
Commission, referred to in Schedule A are regulated by their respective Acts enacted by
Parliament and therefore, that once an engineering practitioner is admitted as member of one of
the said institutions or has been recognized by one of the said institutions or has been recognized

o by the Tertiary and Vocational Education Commission (as the case may be), there is no need for
the Council also to separately review whether that person should be recognized as being eligible
for reg{éﬁa{ion as an engineering practitioner. On this basis, he submitted that, the use of said
phrase in Schedule A is superfluous and violates Articles 12 (1) and 12 (2) of the Constitution.
Faisz Musthapha, PC for the ntervenient — Petitioners too agreed with the said submission and
both learned President’s Counsel suggested if the said words “and recognized by the Council”
are deleted from Schedule A of the Bill, there will be no inconsistency with Articles 12 (1) and
12 (2) of the Constitution. . :

We are of the view that, if the words “and recognized by the Council” are deleted from Schedule
A which relate to “Chartered Engineer”, “Associate Engineer”, “Affiliate Engineer”,
“Incorporated Engineer”, “Engineering Diplomate” and “Engineering Technician (i), it would

cease the inconsistency with the Constitution.

In the foregoing circumstances, our determination is summarized as follows;

st Tiomimate Bngineering AEEH e il:under:Clause 3:(th.).is
inconsiste; T ARCIE M2 (“1) "of ‘the" ‘Cotistitition “Iiowever, the ‘said inconsistency would
cease if a suitable amendment is made to have a fair representation of the Engineering
Technicians, in the Council.

(i ) The failute: 1o nominate a fair representation. ofjall sthe: categor
Practitioners”.feferred to in Clause 41.is inconsistent with Artiéle 12
(Constitution and such inconsistency would cease if Clause 3 ( b ) is amended so as to provide for
2 reasonable representation on the Council of all categories of “Engineering Practitioners”
referred to in Clause 41.

. (iii)TheClausesNo.a(b),4(1),4(2),4(3),4(4),4(6),5(1),5(2),8(2),8(3),8
(4)(a),8(4)(b),8(5).8(6)11L, 16(6),20 (1),20(3), 21(1),21(8),29,30(1)

30(2),31(1),31(2),34 (1),34(2),38(1),38(2),38(3)(a)and38(4)are
inconsistent with Articles 3,43 (1) and 43 (3) and require to be passed by the special majority
required under Article 84‘( 2 ) and approved by the people at a referendum by virtue of
provisions of Article 83.

However, if the aforesaid Clauses of the Bill are amended by replacing the words “I;n'me
Minister” with the word “Minister”, there would be no inconsistency with the Censtitution and
the Bill can be passed with a simple majority.

 (iv) Clause 943

Jig ificonsistent’

. However, if the words “justifiable

reasons” in Clause 9 (3) are replaced with the words “for reasons assigned”, the said
inconsistency would cease to exist.

registered under;this Act and thereby it ¥i Bl

the said Clause is amended as suggested by the Senior DSG by adding the words “taking into
consideration their academic qualifications and practical experience” at the end of the said
Clause 39 (2) ( e ) the said inconsistency would cease to operate.

On the foregoing basis, we make a determination in terms of Article 123 (1) of the Constitution,
that upon the aforesaid amendments being given effect to, the Bill and the provisions thereof,
will be cc with the Constitution

We wish to place on record our deep appreciation for the valuable assistance rendered by the
Senior Deputy Solicitor General and the President’s Counsel representing the Petitioners and the
Intervenient — Petitioners.

(SN o
K. Sripayvan,
Chief Justice,

A
Priyantha J:
Judge of the §

({J\u

Prasanna S. Jayawardena, PC
Judge of the Supreme Court

{eme Court, and
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[This annex is also placed in the Library.]
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(The Hon. Ravi Karunanayake - Minister of Finance)
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Presented by the Hon. Ravi Karunanayake, Minister of Finance;

to be read a Second time upon Thursday, 10th November, 2016 and
to be printed;
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(The Hon. Vasudeva Nanayakkara)
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(The Hon. Speaker)
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(The Hon. Lakshman Kiriella - Minister of Higher

Education and Highways and Leader of the House of

Parliament)
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Question put, and agreed to.
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(The Hon. Lakshman Kiriella)
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Parliament Adjourned accordingly at 10.37 a.m. until 1.00 p.m. on
Tuesday, 25th October, 2016, pursuant to the Resolution of Parliament
of this Day.
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