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Determination of the Supreme Court:

IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRI LANKA

Theravadi Bhikku Kathikawath (Registration) Bill

In the matter of Petitions under Article 121(1) of the Constitution against

a Bill titled

“Therawada Bhikku Kathikawath (Registration) Act No. 2015.

Supreme Court Special Determination No. 01/2016
Biyagama Suseela Thero,Sri Bodhi Vihara Pirivena,Bodhiya Road,Udahamulla,Nugegoda

Petitioner

Supreme Court Special Determination No. 02/2016

Nuwan Ballantudawa, 252/1, Asiri Mawatha, Siyambalagoda, Polgasowita
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Petitioner

Supreme Court Special Determination No. 07/2016
N. Dharshana Weraduwage, No. 281/J/1, Cemetery Road, Pore, Athurugiriya.

Petitioner

Vs.
Hon. Attorney General, Attorney General’s Department, Colombo 12,

Respondent

Present :Priyasath Dep, PC. J, Eva Wanasundera, PC, J, Sisira J.de Abrew, J

Counsel:
Manohara de Silva PC with Udaya Gamanpila, W.D.Weerarathne, Anusha Perusinghe and
Rajitha Hettiarathchi for the Petitioner in SC. SD 01/2016

Kaniska Witharana with Tissa Yapa for the Petitioner in SC, SD. 02/2016.

Dharshana Weraduwage , the Petitioner in person in SC SD 07/2016

The Court assembled for the hearing on 26.01.2016 at 10 .00 am, 27.01. 2016 at 2.00 pm and
on 29.01.2016 at 10.00.am ;

A Bill titled “ Therawada Bhikku Kathikawath (Registration ) Act No. of 2015 was gazetted
on 14" December 2015 and was placed on the order paper of Parliament on 12% January 2016.

Three petitions were presented to this Court, in respect of this Bill, in terms of Article 121(1)
of the Constitution, by the above mentioned Petitioners, and were taken up together for
hearing. Learned Counsel appearing for the Petitioners and Learned Deputy Solicitor General
made oral submissions and also filed written submissions  in regard to the constitutionality
of the Bill. Several questions of inconsistency with the Constitution were raised.

The Long title of the Bill read as “An Act to provide for the formulation and registration of
Kathikawath in relation to Nikaya or Chapters of Theravadi Bhikkus in Sri Lanka: to provide
for every Bhikku to act in compliance with the provisions of the registered Kathikawath of the
Nikaya or Chapters which relates to such Bhikku; to impose punishment on Bhikkus who act
in violation of the provisions of any Registered Kathikawath, and for matters connected
therewith or incidental thereto’.

The Petitioners alleged that several clauses of this bill are inconsistent with articles
9.10,12(1),12 (2) and 14 (1)(e) of the Constitution. The relevant Articles are reproduced below.

9. The Republic of Sri Lanka shall give to Buddhism the foremost place and accordingly
it shall be the duty of the State to protect and foster the Buddha Sasana while assuring to all
religions the rights granted by Articles 10 and 14 (1) (e).
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10.  Every person is entitled to freedom of thought, conscience and religion, including the
freedom to have or to adopt a religion or belief of his choice.

12. (1)  All persons are equal before the law and are entitled to the equal protection of
the law.

(2) No citizen shall be discriminated against on the grounds of race, religion, language,
caste, sex, political opinion, place of birth or any one of such grounds:

14, (1) (e) Every citizen is entitled to —

The freedom, either by himself or in association with others, and either in public or in
private, to manifest his religion or belief in worship. observance, practice and teaching.

Clause 1
It refers to the short title of the Act.

Clause 2 (1):

This Clause states that the Karaka Sanga Sabha of each Theravadi Bhikku Nikaya or Chapter
may for the purpose of the Act formulate and adopt a Kathikawath pertaining to the Nikaya or
Chapter. There is no inconsistency in this sub clause.

The Petitioners alleged that Clause 2 (2), 2(3) and 2(4) are violative of Article 9,10,12(1),12
(2) and 14 (1)(e) of the Constitution. Therefore these sub sections are reproduced for the
purpose of convenience.

Clause 2 ((2) Every Kathikawath referred to in subsection (1) shall inter alia, have provisions
pertaining to:-

(a) the composition and functions of the Karaka Sangha Sabha of the relevant Nikaya or
Chapter ;

(b) a code of conduct and discipline to be strictly followed by a bhikku in conducting
himself;

(c) the manner of conducting inquiries in case of violations by any bhikku of the code of
conduct and discipline referred to in paragraph (b); and

(d) punishment for such violations.

Clause 2(3).

This refers to the provisions that may contain in the code of conduct and discipline pertaining
to a bhikku referred to clause 2(2) (b) —

(a) engaging in or carrying out occult practices or similar activities and giving publicity
to such activities:

(b) involving in trade or business activities:

(c) obtaining driving licences and driving vehicles;

(d) engaging in any employment in the public or private sector other than in the fields of
education, social services or religious affairs; and

(e) engaging in activities unsuitable for bhikku in a manner contrary to bhikku vinaya
in public places.

Clause 2(4)

This refers to the form of punishments that could be included in the Kathikawatha under clause
2 (2) (d)-: The punishment refers to this subsection are:

666
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(a) temporary expulsion from the residing temple:

(b) permanent expulsion from the residing temple:

(c) temporary removal from the office of viharadhipathy:
(d) permanent removal from the office of viharadhipathy:
(e) expulsion from the studentship

(f) expulsion from the relevant nikaya or chapter.; and

(g) cancellation of the bhikku registration

According to clause 2(1) it is not mandatory for nikaya or chapter to formulate and adopt a
kathikawatha. It is up to the karaka Sangha Sabha to decide whether or not it should formulate
or adopt a kathikawata.

It is a right of any governing body of any religious organizations or for that matter any
association or club to decide on matters pertaining to conduct and discipline of its members.
The State should not interfere with the internal affairs of religious bodies unless there is a
violation of laws especially penal laws .The interference by State by enacting laws requiring
Kathikawata to include provisions which is mandatory is inconsistent with the duty cast upon
the state to protect and foster Buddha Sasana. Therefore requiring the Kathikawatha to include
provisions is violative of fundamental rights guaranteed under article 9 of the Constitution.
Further it affects the freedom of religion guaranteed under article 10 of the Constitution.

We hold that Clauses 2(2). 2(3) and 2(4) are violative of Articles 9 and 10 of the Constitution.
In the course of the hearing, the learned Deputy Solicitor General submitted that the State is
willing to delete subsections 3and 4 of Clause2. If these subsections are deleted as per the
undertaking the question of constitutionality will not arise in respect of those subsections..

However the learned Deputy Solicitor General submits that the clause 2(2) should remain. In
his written submissions he submitted that the clause 2(2) was introduced to identify and specify
the scope within which a body that is created for the implementation of the objectives of such
legislation is required to function. He further submitted that the scope and parameters specified
are not limited to said areas and the Karaka Sanga Sabha is at liberty to include such other
provisions which they consider as necessary in the Kathikawatha.

The Clause 2(2) which is cited above inter alia refer to the provisions which should be included
in the Kathikawatha. These provisions refer to the composition and functions of the Karaka
Sangha Sabh.a code of conduct and discipline to be strictly followed by a bhikku,the manner of
conducting inquiries in case of violations and punishment for such violations.The Petitioner
who appeared in person in SC SD 07/2016 stated that there is no need to have a code of conduct
and discipline as the Vinaya Pitakaya provides for it.

The Petitioners strongly objected to use of word punishment referred to in 2(2) . The
punishments referred to in this subsection are the punishments given for the commission of
offences referred to in the Kathikawatha. Clause 2(4) refers to the forms of punishments that
could be included in the Kathikawatha such as expulsion from the residing temple, removal
from the office of Viharadhipathy etc. The punishment contemplated in this section is not
imprisonment or fine as in clause 11 (2).

We are of the view that the mandatory nature of this subsection violates article 9 and 10 as it
compels the Karaka Sanga Sabha to include matters referred to in Clause 2 (2) in the
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Kathikawatha. If it was made directory by including the word ‘may” instead of ‘shall’ this
inconsistency would cease.

Clause 3

According to this clause the Registrar Thero of the relevant Nikaya or the Chapter shall submit
the Kathikawath formulated and adopted under Clause 2(1) to the Commissioner General for
registration along with a duly completed application and a statement signed by the Most
Venerable Mahanayake Thero of such Nikaya or Chapter to the effect that the Kathikawath was
duly adopted by the Karaka Sanga Sabawa.

It was submitied by the Petitioners that According to clause 2(1) of the Bill. it is not mandatory
for a nikaya or chapter to formulate and adopt a kathikawath. It is up to the Karaka Sangha
Sabha to decide whether it should formulate or adopt a kathikawath or not. It was submitted by
the Petitioners that in such a situation compelling the Registrar Thero of a Nikaya or Chapter to
submit a Kathikawath for registration is inconsistent with Article 9 and 10 of the Constitution.

One _cuf' the main qi:u'ccls of the Bill is the formulation and registration of Kathikawath. Therefore
requiring the Registrar Thero to submit the Kathikawath which is adopted by the Karaka Sanga
Sabha for registration is not inconsistent with the Constitution.

However the learned Deputy Solicitor General agreed to replace the word “shall” with the word
‘may’ to make submission of Kathikawath directory.

Clause 4(1)

The Commissioner General is required to submit the Kathikawatha applied to be registered to
be referred to a Panel of Experts appointed under this section to examine whether such
Kathikawatha-

(a)contravenes the provisions of any written law; and
(b) is in compliance with Buddhist dhamma vinaya and customs.

Under 4(1) 3 t]_u: Panel of Experts shall issue a certificate stating that Kathiwatha complies with
the above requirements. Upon the receipt of that certificate Commissioner General shall register
the Kathikawatha.(clause 6(1))

Clause 5
Tl?js requires the Minister in consultation with the most Venerable Mahanayake Theros of three
Nikayas 10 appoint five member Panel of Experts which shall consist of ;-

(a) Three Buddhist bhikkus: and
(b) Two Attorneys-at —Law conversant with the disciplinary rules pertaining to Buddhist
bhikkus

The petitioners submit that these two clauses are inconsistent with Article 9 of the Constitution.
It is the Panel of Experts that finally decides whether the Kathikawatha complies with Buddhist
Dhamma vinaya and customs.

It should be observed that the Kathikawatha will be formulated by Karaka Sanga Sabha which
is a supreme body of the Nikaya or Chapter consist of Sanga well versed in dhamma and
vinaya. A statement signed by the most Venerable Mahanayake of the relevant Nikaya or
Chapter to the effect that the Kathikawatha was duly adopted is required for registration..In such
a situation it will be superfluous for a Panel of Experts to examine a kathikawatha and issue a
certificate stating that it is in compliance with the Buddhist dhamma vinaya and customs and it

670



671

208Be®sInd

[ ©61 ®mOosNnemn® |

amounts to an unwarranted intrusion in to the affairs of Sanga in relation to Dhamma Vinaya..
Therefore Clauses 4 and 5 are inconsistent with Article 9 of the Constitution. In order to avoid
the inconsistency as agreed by the learned Deputy Solicitor General clauses 4 and 5 to be
deleted. If as per undertaking clauses 4 and 5 are deleted the inconsistency would cease.

Clause 11.

11. (1) The bhikku alleged to have violated the provisions of a registered Kathikawath
shall act in accordance with the decision of the Karaka Sangha Sabha.

(2) A bhikku who fails or refuses to comply with such decision shall be guilty of an
offence under this Act and shall on conviction after summary trial by a Magistrate be
liable to a fine not less than rupees fifty thousand or to imprisonment for a term not
exceeding six months or both such fine and punishment.

Clause 11 (1) a Bhikku is required to comply with the decision of the Karaka Sangha Sabha.

Clause 11(2) refers to the punishment that could be imposed on a Bhikku who fails to comply
with the decision of the Karaka Sangha Sabha, which is a fine not more than fifty thousand
rupees or imprisonment for a term not exceeding six months or both, upon conviction by a
Magistrate’s Court.

The learned Deputy Solicitor General submitted that there is no automatic referral in the event
of non-compliance and that such decision to invoke the jurisdiction of the relevant
Magistrate’s Court is at the discretion of the Karaka Sangha Sabha. on the facts and
circumstances of each case.

The learned Deputy General further submitted that it is necessary to have a mechanism to
address a scenario where a Bhikku fails or refuses to comply with the decision of the Karaka
Sangha Sabha and this provision has been introduced to cater to such a scenario, in order to
ensure that the decision of the Karaka Sangha Sabha are respected by the Bhikkus and is given
due deference and is complied with.

The learned Deputy Solicitor General submits that though the Petitioners contended that
Clausel1(2) violates Article 12(1) of the Constitution , a similar provision is stipulated in
section 42 of the Buddhist Temporalities Ordinance 19 of 1931, where an Upasampada
Bhikku or a Samanera whose name does not appear to be in the register holds himself out to
be an Upasampada Bhikku or a Samanera, such person shall be guilty of an offence and be
liable on summery conviction to a fine .

The Petitioners submit that the clause 11(2) violates articles 9.10 and 14 (1) (e) of the
Constitution.

The question that arises is whether criminal law should be used for violating the provisions of a
kathikawatha which deals which matters pertaining to conduct and discipline of bikkhus. In
such a situation imposition of criminal liability is not warranted and it is violative of Article 10,
12 and 14 (e) of the Constitution. In order to enforce the decision of the Karaka Sanga Sabha it
is advisable to refer to a civil court for enforcement. If clause 11(2) is replaced by a subsection
containing a provision to refer the decision of the Karaka Sanga Sabha to a civil court for
enforcement the inconsistency would cease.

The Presidential Commission on Budda Sasana (2002) in its report at page 54 recommended a
similar course of action
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Clause 12

This Clause prevents Bhikku against whom an inquiry is pending or who has been found
guilty of contravening the provisions of the Kathikawatha of being accepted by another
Nikaya or Chapter.

The learned Deputy Solicitor General submits that this clause ensures the maintenance of
discipline among bhikkus and seeks to prevent a bhikku circumventing the provisions stipulated
in Clause 11 by joining another Nikaya or Chapter, instead of complying with the decision of
the Karaka Sanga Saba of the relevant Nikaya or the Chapter.

Mr.Manohara de Silva, PC who appeared for the Petitioner in SC SD 01/2016 in his written
submissions submitted that ‘Clause 12 of the Bill also will result in a Bhikku not being able to
leave his Nikaya and join another, even for pure theosophical reasons. If a Bhikku, against
whom an inquiry is initiated by his Nikaya or Chapter for violating a provision of its
Kathikawatha or a decision made there under, does not wish to comply with a particular
decision arrived at by the Karaka Sangha Sabha, opt to leave and join another Nikaya which is
prepared to accept him for the reason that in the latter Nikaya no similar provision exists in
their Kathikawatha or a decision made to the same effect. such Bhikku will be prevented from
doing so and he will be compelled to leave robes as a result He further submitted that this
Clause will in no way protect and foster the Sasana as required by Article 9 of the
Constitution, on the contrary it will disintegrate the Sasana. This Clause will also violate
Article 10 and Article 14(1) (e), namely the freedom of thought and the freedom of religion.

Under Article 10 of the Constitution ‘Every person is entitled to freedom of thought,
conscience and religion, including the freedom to have or to adopt a religion or belief of his
choice’. This includes a right to change one’s religion or to join a different nikaya or order.

It was submitted that similar provisions are not applicable to non Theravadi bhikkus or to the
clergy of other religions. Therefore this clause violates Article 12 also.

Therefore Clause 12 violates Article 9,10 and also Article 12 (1), 12 (2) and 14 (1) (e) of the
Constitution,

Clause 13

Sub-Clause (1) of Clause 13 provides for the making of regulations by the Minister in
consultation with the Venerable Mahanayake Theros for the purpose of implementing the
principles and provisions of the said Bill.

The power to make regulation is limited for the purpose of implementing the principles and
provisions of the said Bill and also after consulting the Most Venerable Mahanayake Theros.
The Minister’s power is limited and restricted to matters stated in the clause. However it was
submitted by the Petitioners that the Minister could unduly interfere with the affairs of
Sasanaya which violates Article 9 of the Constitution.

The learned DSG submitted that Clause 13 (1) will be amended by replacing the words ‘in
consultation with’ the words “on the advice of Venerable Mahanayake Theros.

Conclusion:
We determine that:
Clause 2(2) ,2(3) and 2(4) are inconsistent with Articles 9,10,14(1) (e) of the Constitution and

could only be passed with a special majority prescribed in Article 83 of the Constitution and
approved by the people at a Referendum.
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If Clause 2(3) and 2(4)are deleted as per the undertaking given by the Learned Deputy
Solicitor General the question of inconsistency will not arise in respect of those subsections.

If2((2) is amended to the effect that inclusion of provisions in the Kathikawatha is directory as

opposed to mandatory by replacing the word ‘shall’ with the word ‘may’ it will cease to be
inconsistent.

Clauses 4 and S are inconsistent with Articles 9 of the Constitution and could only be passed

with a special majority prescribed in Article 83 of the Constitution and approved by the people
at a Referendum.

As per the undertaking given by the Learned Deputy Solicitor General to delete these clauses if
deleted it will cease to be inconsistent.

Clause 11(2) is inconsistent with Articles 9.10 and 14(1) (e ) of the Constitution and could only
be passed with a special majority prescribed in Article 83 of the Constitution and approved by
the people at a Referendum.

If clause 11(2) is replaced by a subsection containing a provision to refer the decision of the
Karaka Sanga Sabha to a civil court for enforcement it will cease to be inconsistent.

Clause 12 is inconsistent with Articles 9,10,12 and 14(1) (e ) of the Constitution and could only
be passed with a special majority prescribed in Article 83 of the Constitution and approved by
the people at a Referendum.

Clause 13(1) is inconsistent with Articles 9 of the Constitution and could only be passed with a
special majority prescribed in Article 83 of the Constitution and approved by the people at a
Referendum

If Clause 13 (1) is amended by replacing the words ‘in consultation with® with the words ‘on
the advice of” Venerable Mahanayake Theros it will cease to be inconsistent.

Subject to foregoing the other provisions of the Bill are not inconsistent with the Constitution.

We wish to place on record our deep appreciation of the assistance given by the learned Deputy
Solicitor General and the other learned Counsel who made submissions in this matter.

Ay
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Priyasath Dep PC Eva Wanasundera PC Sisira J. de Abrew

Judge of the Supreme Court Judge of the Supreme Court Judge of the Supreme Court
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Determination of the Supreme Court:

Judge of the Supreme Court
Judge of the Supreme Court
Judge of the Supreme Court

Renuka Dhusyantha Perera
No. 365 Kotikawaththa Angoda

Petitioner

Vimal Geeganage

No. 34 Henegedara Road, Godiamuwa,

Maharagama

Petitioner
Sagara Kariyawasam for the Petitioners.
Farzana Jameel, Senior Deputy Solicitor

General with Suren Gnanaraj SSC, for

Attorney-General.

- A Bill titled “Microfinance Bill” was published in the Government Gazette and placed on the

Order Paper of Parliament on 12/01/2016. The above Petitioners by their petitions (numbered as

above) submitted to this Court in terms of Articles 121 of the Constitution of the Republic of Sri

Lanka have challenged the constitutionality of the said Bill. Upon receipt of the petitions the

Hon. Attorney General was given notice of all three petitions. Counsel representing the three

petitioners and

Mrs. Jameel Senior Deputy Solicitor General who represented the Attorney

General were heard in considering the constitutionality of the said Bill. The aforesaid petitions

were taken up and considered together since the grounds of challenging the constitutionality in

respect of the bill are common.

In the short title the Act is cited as “Micro Finance Act”. The Petitioners have challenged the
clauses 9(1), 9(3), and 11 (b) of the said Bill. The basis of such challenge by all three Petitioners

are that the above clauses are inconsistent with Article 154 G (3) of the Constitution.
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As set out in the preamble of the bill, the purpose of the bill is to provide for the licensing,
regulation and supervision of companies carrying on microfinance business; the registration of
non-governmental organizations accepting limited savings deposits as microfinance non-
governmental organizations ; for the setting up of standards for the regulation and supervision of
microfinance non-governmental organizations and micro credit non-governmental organizations

and to provide for matters connected therewith or incidental thereto.
The applicability of this Bill has been enumerated in clause 2:-

2(1) The provisions of this Act shall not apply to -

a) a licensed commercial bank or a licensed specialized bank within
the meaning of the Banking Act, No 30 of 1988;

b) a finance company within the meaning of Finance Business
ActNo 42 of 2011;

€) a co - operauve society registered under the Co-operative
Societies Law No 05 of 1972 and a co-operative society registered

under a Statute of a Provincial Council;

d) a Divinaguma Community based bank and a Divinaguma

community based banking society established under the Divinaguma Act
No.1 0f 2013; and

e) an entity formed in terms of the Agrarian Development Act No 46 of
2000.

(2)The provisions of this Act, other than part VIII, part IX and part XI shall not apply to a

microfinance non-governmental organization and a micro credit non-governmental organization.

The Bill consists of the following parts and a schedule giving the list of businesses that a licensed
microfinace company may engage in :-

PartsIto VII of the Bill - Applies exclusively to 'Microfinance Companies',

Part VIII of the Bill — Applies exclusively to Microfinance Non-Governmental Organizations'.
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Part IX of the Bill — Applies to both Microfinance Companies and Microfinance Non-
Governmental Organizations.

Part X of the Bill - Provides for immunity from suit to those officers engaged in giving effect to
the provisions of the Act.

Part XI of the Bill - Contains general provisions such as prohibitions ,effect of other laws,
offences, transitional provisions and interpretations.

The Schedule - sets out a list of permitted businesses which a licensed microfinance company

Article 154 (G) (3) of the constitution thus reads as follows :-

* No Bill in respect of any matter set out in the Provincial Council List shall become law unless
such Bill has been referred by the President, after the publication in the Gazette and before it is
placed on the Order paper of parliament, to every Provincial Council for expression of its views
thereon, within such period as may be specified in the reference, and-

(a) where every such Council agrees to the passing of the Bill, such Bill is passed by a
majority of the Members of parliament present and voting ; or

(b) where one or more Councils do not agree to the passing of the Bill, such Bill is passed
by the special majority required by Article 82:

Provided that where on such reference , some but not all the Provincial Councils agree to the
passing of the Bill, such Bill shall become law applicable only to the Provinces for which the
Provincial Councils agreeing to the Bill have been established, upon such Bill being passed by a
majority of the Members of parliament present and voting.”

All three Petitioners complain that Clauses 9(1), 9(3) and 11 (b) of the Bill violate the List I of
Ninth Schedule to the Constitution. Thus, it attracts Article 154 G (3) of the Constitution. In
other words the Bill cannot become Law unless the Bill has been referred by the president, after
the publication in the Gazette and before it is placed on the Order Paper of Parliament, to every

Provincial Council for expression of its views thereon, within such period as may be specified in

the reference.

682
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Clauses 9(1), 9(3) and 11(b) of the Bill are reproduced below;

“9 (1) Alicensed microfinance company may carry on such forms of businesses as set out
in the Schedule to this Act and any other form of business as may be specified by the

Board under subsection (2) subject to such restrictions and conditions may be imposed by

or under any written law or specified in the licence issued to such licensed microfinance

company.

“(3) A licensed microfinance company shall not carry on any form of business that is not

—  setoutin the schedule hereto or specified by the Board under subsection (2).

L1, NulwSwWnamg e provisions of any other written law, the Board may issue
directions to licensed microfinance companies or to any single licensed microfinance
company or to any group or category of microfinance companies (referred to as
“company” in this section) as to the manner in which any aspect of the business and

corporate affairs of such company are to be conducted, and in particular -

(b) the terms and conditions under which any loan, credit facility

or any type of financial accommodation may be granted by such
company, the maximum rates of interest that may be charged on

such loans, credit facilities or other types of financial accommodation,
and the maximum periods for which any such loan, credit facility

or other type of financial accommodation may be granted;

Whilst drawing the attention of Court to items (a), (d) and (k) in the schedule to the said Bill the
petitioners submitted that Clauses 9(1), 9 (3) and 11(b) of the Bill are clauses which permit a
licensed microfinance business to engage in any of the businesses enumerated in the schedule to
the Bill. The thrust of the submission of the counsel for the Petitioners was that the references in
the Bill to matters set out in items 5, 9.1, 10, 14, 20 and 35 in List I (Provincial Council List) of

the Ninth Schedule would attract the procedure laid down in Article 154 G (3) of the
Constitution.

In order to consider whether the Clauses of a Bill fall within the ambit of the said List I
( Provincial Council List ) it is necessary to consider the functions and the scope of the relevant
Clauses of the Bill. It is not possible to consider a Bill by mere comparison of words in the Bill
and the said List I. Consideration of a bill should be based on the purpose, object and aims
of it as a whole and not of particular words or phrases used therein. It is therefore

necessary to analyse the Clauses in the Bill to ascertain the real purpose and the functions of the
Clauses in the Bill.

684
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A careful analysis of the Bill shows that though certain words in the list I ( Provincial Council

List ) of the Ninth Schedule to the Constitution have been used in the said Bill, none of the

functions stated in Clauses 9 (1),9 (3 ) and 11 ( b) of the said Bill fall within the ambit of the

In the determination of Agrarian Services (Amendment Bill) — SC.SD. 2/91 and 4/9 this Court
observed that;

"The headings in List I and 1] are quite different. In a few instances, they refer to
a subject or function, with no elaboration of any kind (e.g. List I, item 10 “Rural
Development” also List 1, items 15, 16 and 31, and List III, items 6, 18 and 24);
the entire subject is thus devolved. Apart from these, the headings, are not
comprehensive or all inclusive - and the descriptions which follow do not purport
to be inclusive definitions of the headings. In some instances, this is expressly
stated; thus in List I, item 1 and 3, we find the expression “to the extent set
out in Appendix ...."”"; clearly, the entire subject is not devolved, but only what is
specified in the Appendix. Similarly, there are exclusions occurring in the detailed
descriptions which again indicate that the headings are not comprehensive — e.g.
List I, item 5.1, “Other than National Housing Development Authority Projects”;
item 11.1 “Other than teaching hospitals ...."; 25.2 “Other than those .... of
national importance”; also List III, item 34. It is also clear that List I has
necessarily to be compared with and correlated to List Ill, thus comparing List I,
item 3, with List III, items 2 and 3, Education to the extent set out in Appendix II is
a List I subject, and all other aspects of Education come within List III; similarly,

some aspects of Planning are within List I, other within List II1;

We are therefore of the opinion that it is not possible to determine whether a matter
is a List I or a List III subject by merely looking at the headings in those Lists. Nor
can it be assumed that the title of an enactment conclusively establishes that its
subject matter falls within an item, bearing a similar heading, in one of the Lists.
When the subject - matter is examined, it is seen that the Agrarian Services Act,
and the  Bill, confer rights of appeal to judicial tribunals. That is not a
matter falling within List I, item 9, or List III, item 8, but probably within List 11
(“Justice in so far as it relates to the judiciary and the Courts structure”).

The creation of a charge on movable property acquired with the proceeds of a
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loan does not come within “Aeric e 7 j !
Agriculture and Agrarian Services” or “Land 7 loans

fo agriculturists, fishermen, health workers, or transport workers, cannot (by

r . sy ; ;
eference to the borrowers occupations) be classified under four separate items of

“agriculture”, “fisheries”, “health” or “transport.”

For the reasons stated above we make a determination in terms of Article 121 of the

Constitution that the Bill and the provisions thereof are not inconsistent with the

Constitution.

We wish to place on record our appreciation of the valuable assistance rendered by the
Learned Counsel for the Petitioners and the Learned Senior Deputy Solicitor G

who appeared on behalf of the Hon. Attorney General.
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Chandra  Ekanayake, Buwaneka
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asked the Minister of Finance:
(@) Will he admit the facts that-

()

(i)

(iii)

it was stated by presenting the Interim
Budget for the year 2015, that the
minimum salary of private sector
employees would be increased by Rs.
2,500;

however, no private sector employee
received the relevant Rs. 2,500 salary
increase till the 01% of November 2015; and

the minimum salary of the private sector
employees has to go up by Rs. 5,000 with
arrears, for the year 2016, as the minimum
salary of the public sector employees was
increased by Rs. 10,000?

(b)  Will he inform this House -

()

(i)

the total number of employees that
represent the private sector of Sri Lanka as
at 01.11.2015 as males and females,
separately;

whether there are employees who have not
been contributing to the Employees
Provident Fund; and
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(iii)  if so, the reasons for that?
(c) Ifnot, why?
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@)CmeD, ersiT?

asked the Minister of Education:

@)

(b)

©

©)

Is he aware that the Government incurred a loss of
Rs. 24 million when the State Trading (General)
Corporation ordered school uniform material from
China in 2011 violating the Cabinet approval?

Will he state -

(i) the approved quantity of school uniforms as
per the Cabinet decision dated 02.11.2010;

(i)  the quantity of uniform material that have
been obtained exceeding the approved
quantity and the value of it;

(iii)  the loss incurred by the Government due to
the delay in the importation of school
uniform material; and

(iv) the course of action taken against the
persons responsible for the aforesaid loss?

Will he inform this House -

(i) the reasons to reject the tender with the
lowest price that was submitted to the
tender board in purchasing the aforesaid
uniform material;

(ii) the loss incurred by the Government by
selecting the tender with the second lowest
price;

(iii)  the amount of money spent for the officers
in the tender board to visit China;

(iv) the value of the cloths that were not
received to the stores as at 30.09.2012; and

(v) the course of action taken in this regard?

If not, why?
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asked the Minister of Education:
(@  Will he inform this House -

(i) the month during which quotations for
school uniform material are usually called
annually; and

(i) the month in which the aforesaid
quotations were called for the year 2015?

(b)  Will he also inform this House -

(i) whether the Cabinet of Ministers has
decided not to give priority to local
manufacturers this year despite Section
79.6 of the Procurement Guidelines
stipulates that local manufacturers should
be given priority in selecting suppliers;

(i) if so, whether it does not contravene the
government policy of promoting local
products;

(iii)y the factors that led to making of such a
decision; and

(iv) whether he admits that the aforesaid
decision would lead to loss of employment
due to stoppage of local textile production
and also to unnecessary spending of foreign
exchange?

(c)  Will he further inform this House -

(i) whether cash vouchers will be given to
school children for school uniforms for the
year 2016 instead of giving uniform
material; and
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(i)  whether the Government that was elected in
the year 2001 implemented the system of
giving cash vouchers, and later it
abandoned that system after deciding that it
was not successful?

(d) Ifnot, why?
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asked the Minister of Post, Postal Services and
Muslim Religious Affairs:

(@  Will he inform this House-

(i) whether the Ministry has a programme to
develop mosques;

(if)  if so, what that programme is; and

(iii) the method of allocating money for
mosques?

(b)  Will he also inform this House-

(i) the number of teachers in Muslim religious
schools in Sri Lanka;

(if) the allowance paid for a religious school
teacher;

(iii)  whether that amount is sufficient;

(iv) if not, whether action will be taken to
increase it; and

(v) if so, the date on which it will be done?
(¢) Ifnot, why?
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asked the Minister of Plantation Industries:
(@ Ishe aware that-

(i) local tea is mixed with foreign tea and sent
to foreign markets;

(i) as a result local tea has gone down in
quality;
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(i) tea mixed with various substances are
presented to tea auctions; and

(iv) it will tarnish the image of "Ceylon Tea",
which commands No.1 position in the
world?

Will he table-

(i) the number of tea exporters in this country
as at 01.01.2015;

(if) their names, addresses and telephone
numbers; and

(iii)  the quantity of tea each of them exported in
2014, separately?

Will he inform this House-

(i) the methodology through which the Tea
Board tests the quality of tea products;

(i)  what measures are taken against an exporter
who is accused regarding the quality of his
tea products;

(iii)  what maximum punishment could be given
to such a person;

(iv) whether the list requested in (b) (ii) above
contains any producers who have been
punished;

(v) whether the laws existing in the country are
adequate for it;

(vi) if not, whether steps will be taken to amend
the relevant laws; and

(vii) if so, when and in what manner such

amendments will be done?

(d) If not, why?
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(The Hon. Navin Dissanayake - Minister of Plantation
Industries)
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asked the Minister of Education:

@)

(b)

Will he inform this House -

()

(ii)

whether he admits that A/Kadandugama
Jaya Muslim Maha Vidyalaya in the
Kekirawa Education Zone of the North
Central Province, a school belonging to the
1000 Secondary Schools Programme, is the
only school with classes up to G.C.E.
Advanced Level among the other Tamil
medium schools in the area; and

whether he would give necessary
instructions to construct a technological
laboratory at the aforesaid school
considering the need for providing facilities
to the pupils of the other nineteen (19)
underprivileged schools in the area for
technology education?

If not, why?
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(The Hon. Lakshman Kiriella)
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(The Hon. Douglas Devananda)

Sir, | have raised some other questions earlier. So far,
I have not got any replies.

o6 eBEes ABade vm
(omeiTLyfl@ svgagLosit sliflsTsvsv)
(The Hon. Lakshman Kiriella)

Is it on roads?

G IR edDamsIe Swmo

(oresryfl@ Lsereiy Cpeurerhbgm)

(The Hon. Douglas Devananda)

No, not on roads. There were other questions that |
have asked.

o6 VLR BBy S Owmo
(omevorLyLfl@ svgagLosiT &liflsTevsV)
(The Hon. Lakshman Kiriella)
Hon. Member, | will look into it.

We want to have a special project for roads in Jaffna.
I will give you a detailed answer in the near future.

©6 DBEE edDsI Ovwmo
(omrevsrLil@ Lderery Gheurarbsm)
(The Hon. Douglas Devananda)
All right. Thank you.
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(The Hon. Anura Dissanayake)
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Presented by the Hon. Lakshman Kiriella, on behalf of the Minister
of Labour and Trade Unions Relations; to be read a Second time upon
Tuesday, 23rd February, 2016 and to be printed.
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Presented by the Hon. Lakshman Kiriella, on behalf of the Minister
of Labour and Trade Unions Relations; to be read a Second time upon
Tuesday, 23rd February, 2016 and to be printed.
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Hon. Speaker, | move,

"That leave be granted to amend the Fisheries and Aquatic
Resources Act, No. 2 of 1996".
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Question put, and agreed to.
Bill accordingly read the First time, and ordered to be printed.

The Bill stood referred, under Standing Order No. 47(5), to the
Minister of Fisheries and Aquatic Resources Development for report.
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Question put, and agreed to.
Bill accordingly read the First time, and ordered to be printed.

The Bill stood referred, under Standing Order No. 47(5), to the
Minister of Mahaweli Development and Environment for report.
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@O DOIBNBHD S

(omesrLyfl@ FUTHTWST Sjeuidser)

(The Hon. Speaker)

Hon. Prime Minister, just give him two minutes to
wind up.
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(The Hon. Ranil Wickremesinghe)

Hon. Speaker, they are not contesting the fact that His
Excellency President is the Leader of the SLFP and the
UPFA . -[Interruption.]
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(oresrLll@ FUTHTWST HjeuTs6T)

(The Hon. Speaker)

Order, please! The Hon. Prime Minister is speaking.-
[Interruption.] Yes, | got the point, Hon. Vasudeva
Nanayakkara.-[Interruption.] Yes, Hon. Prime Minister,
you may continue.
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Hon. Speaker, they are not in any way disputing the
fact that the UPFA is there; the structure is there. They
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are only talking of how they can get time to make their
views known and certain other procedural matters. That is
what | gathered from them. So, | would like to say that in
the House of Commons, while there is time for "Private
Members", there is also what is called the "Backbench
Business Committee" for those who are not of ministerial
status. That is a start. Then, there is the question of how
they can make statements. That is another matter that we
can discuss. | think all these are open for discussion.
Now that they are not asking for recognition as a separate
political party, the issue is how to exercise their rights. |
am sure we can sit down and sort this out. So, give us a
little bit of time. We will sit down and do that. Let the
House carry on. That is all | am asking. | am sure we can
find a way out of this. | am quite confident that we can do
this.
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(oredryLfl@ FUTBTWSEST Hjsuidser)

(The Hon. Speaker)

I must also say that in the United Kingdom in 1980,
the Labour Party had two divisions, but only one section
was recognized in the House of Commons. So, we have
to take all that into account.
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Yes, Hon. Mangala Samaraweera.
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©6 BEO ABade vmo
(omevsrLL0l@ svFagLosT FifleTev6v)
(The Hon. Lakshman Kiriella)
Sir, | rise to a point of Order.

oG emen 8w CAVOIEE Dwmo
(oresryfl@ Q&Cansilw ribLs6leusisv)
(The Hon. Keheliya Rambukwella)
Sir, I am on a point of Order now.

@O QIBNBHD O

(oredrLLfl@ FUTHTWSET Hjeuider)

(The Hon. Speaker)

Hon. Keheliya Rambukwella, there is a point of Order
being raised by the Hon. Leader of the House. Can you
give him just two minutes to finish it off?

oG emewnEw CYBOIEE Dwmn

(orenTLfl@ QO%Gansdw ribLsGlausisv)

(The Hon. Keheliya Rambukwella)

Hon. Leader of the House, please understand that | am
on a point of Order.

OO DOIBNBDHD O

(oreTLyfl@ FUTHTWST Hjauider)
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DEPUTY CHAIRMAN OF COMMITTEES [THE HON. SELVAM
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DUMPING OF COLOMBO SOLID WASTE AT ARUWAKKALU,
PUTTALAM
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(The Hon. Mohamed Navavi)

Hon. Deputy Chairman of Committees, | move,

"Municipal Solid Waste (MSW) of Colombo is designed at
present to be transported to Aruwakkalu dumping ground in
Puttalam by rail.

The dumping ground at Aruwakkalu is above the sea level
and very close to Puttalam Lagoon. During the rainy season the
lagoon will be polluted. The first problem of such dumping is
causing leachates. The leachates will reach Puttalam lagoon through
Lunu Oya and the lagoon will be polluted.
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There are four main salt industries, over 500 acres of prawn
farms and 9,000 families of fishermen living around Puttalam
lagoon. All these depend on the Puttalam lagoon for survival.

The pollution of the Puttalam lagoon will mean the death of
these industries and loss of livelihood.

Therefore, it is moved to stop the proposed transport of
Municipal Solid Waste from Colombo to the Aruwakkalu dumping
ground."

Thank you, Sir, for giving me this opportunity.

I represent the beautiful Electorate of Puttalam. The
first Member of Parliament was elected from this
Electorate. It was the Hon. H. S. Ismail, a great son of the
soil, who was also uncontested for the post of Speaker in
1956. The second Member from the Puttalam Electorate
was the much respected Hon. M. H. M. Naina Marikar, a
former Minister of Finance and Planning. The Electorate
of Puttalam had the privilege of being represented by such
great gentlemen. Today, | am honoured to represent such
a great Electorate which had the misfortune of not being
represented in Parliament for more than 26 years. That
misfortune was overcome during the last General
Election.

Sir, the Motion that | presented to the House today is
about the proposed transport of Municipal Solid Waste
(MSW) of Colombo to Puttalam. Puttalam has been
getting polluted from the 1960s. Firstly it was by a
cement factory which, until recently, was throwing out
dust polluting the environment and creating respiratory
ailments to the people who were living along the path of
dust. When I was the Minister of Health and Environment
in the North Western Provincial Council, I discussed this
issue with Holcim and somehow managed to control the
pollution. But, the use of coal in that factory is yet to
create more ailments through the spread of fly ash.

Then, there is the coal-fired power plant at
Norachcholai. Sir, | was one of the persons sent to China
to inspect a coal power plant there. Although, we saw
coal dust on the roofs of the houses and on the ground for
miles, our tour guide assured us that the plant designed
for Sri Lanka is an advanced model which will not create
such problems. But, the experience the country had with
the Norachcholai plant needs no elaboration. The
cultivated vegetables are recipients of the coal dust and
washed clothes hung out to dry also get covered with coal
dust, particularly during the South-West monsoon. The
groundwater in the vicinity of the plant is contaminated
and not fit to drink. Respiratory ailments in the area are
on the increase. And now, Sir, the proposal to transport
the Municipal Solid Waste of Colombo to Puttalam will
introduce another great pollution problem to the
Electorate | represent.

The proponents of the project imagine that there are
big dug out pits to dump garbage as sanitary landfill.

During the time | was the Minister of Health and
Environment in the North Western Provincial Council, |
requested the cement manufacturer, Holcim, to fill the
excavated area with top soil and to plant trees. Holcim
accepted my request and filled most of the pits and
planted margosa trees. Today, the trees are quite big, thus
there may not be enough deep pits to dump garbage at the
rate of 1,200 metric tons each day for the next ten years.

The first problem of such dumping will cause
leachates. The landfill site is only 100 to 150 metres from
Lunu Oya, which is a branch of Kala Oya, which is the
Southern boundary of the Wilpattu National Park.
Puttalam area receives the maximum rainfall during the
months of October, November and December. In 1957,
the Parana Elavankulam village was flooded and the
Elavankulam School was completely under water. This
means, the flood waters went more than 18 feet or six
metres above ground level.

According to the EIA prepared by E.M.L Consultants,
the garbage dump site is four metres above the Mean Sea
Level. Sir, the floods in 1957 was six metres above the
ground level. That is more than two metres above the
dump site.

In such a situation, Sir, the leachate will reach the
Puttalam Lagoon through Lunu Oya. Garbage, among
other wastes, contains electronic waste such as printers,
circuits of computers, torch batteries, fluorescent tubes,
CFL bulbs and a host of other electronic items. Heavy
metals such as chromium and other harmful chemicals
including pesticides, fungicides, weedicides et cetera will
definitely be washed away to the Puttalam Lagoon. As
much as there is ocean currents, Sir, there are water
movements in the lagoon as well. Thus, these harmful
heavy metals and poisonous chemicals will definitely be
carried to the length and breadth of the lagoon
continuously for the next ten years.

Mr. Deputy Chairman of Committees, Puttalam
Lagoon provides livelihood for more than 500 fisher
families. There are four salterns producing 40 per cent of
the country's requirement of salt and over 500 acres of
prawn farms depending on this lagoon. All these
industries depend on the Puttalam Lagoon for survival.
Pollution of the Puttalam Lagoon will mean the death of
the said industries and loss of livelihood for more than
9,000 families and loss of foreign exchange earned from
the prawn farms.

Further, the Technical Evaluation Committee has
stated that the said EIA has been written in an ambiguous
manner. Many statements need clarifications.  Just
stating, “Such matters will be considered during the
detailed study,” or “More details will be given in the
design stage” does not amount to a complete EIA.

Transporting garbage from Colombo to Puttalam was
a political decision. It has no scientific or economic
value. The EIA has not justified the economic gain. This
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has been designed to hurt another group of people,
namely the marginalized people of Puttalam who are
political orphans, burdened with the weight of more than
75,000 IDPs from the North and the East for more than 25
years.

Furthermore, the EIA speaks of an electric fence to
prevent elephants from Wilpattu entering the garbage
dump site. We have seen in the print and electronic
media how elephants are attracted to garbage dumps in
Polonnaruwa and other areas. We see in the news
everyday, elephants attacking one village after another
and many men and women being killed.

The EIA admits that the landfill or garbage dump area
is within the buffer zone of Wilpattu National Park. This
shows that the said site is very close to the Park. The
elephants attracted to the garbage dump will reach
through the villages of Gangewadiya, Parana
Elavankulam, Ralmadu and Mangalapura. Even the army
camp and the staff in the cement factory quarters could
come under elephant attack. Does the landfill proponents
propose to erect an electric fence along the southern bank
of Kala Oya covering approximately 25 kilometres?

Mr. Deputy Chairman of Committees, the cost factor
must also be considered. Imagine the cost of collection of
garbage and transport to a loading site; cost of a
compacting plant; cost of compacting and packing
material; cost of cranes at loading and unloading sites;
cost of waste water treatment plants; cost of washing
emptied containers. The cost of rail transport to
Aruwakkalu at Rs. 925 per 45 kilogram wagon per
kilometre into 27 wagons into 170 kilometre amounts to
Rs.191,058,750 per day alone. Then there is the cost of
infrastructure; compensation for damages to property and
persons including death caused by elephants and the cost
of treatment for people affected by environmental
pollution as well. Sir, pollution of the Puttalam Lagoon
and deprival of the livelihood to thousands of families is
also added to the cost factor.

Our Prime Minister has directed to conserve the
prehistoric site at Kuragala where human settlements had
existed for more than 8,000 years - even before the arrival
of Prince Vijaya.

To learn more about such settlements, | take this
opportunity to request His Excellency the President and
the Hon. Prime Minister to initiate exploration of the site
of landing of Vijaya, the Kingdom of Kuveni and fossils
belonging to the Miocene era of 25 million years ago.
These fossils are in the area earmarked to dump garbage
from Colombo - Aruwakkalu in the Puttalam Electorate.
The fossils are found in the area known as “Wedi Pitiya”.
Dr. Paranavitana has documented around 40 species of
prehistoric invertebrates and vertebrates and marine
vertebrates such as dolphin and whales there. Hon.
Deputy Chairman of Committees, | ask whether it is

worth to destroy such treasured evidence of the Miocene
era by dumping garbage on it.

I suggest that garbage be recycled and converted to
compost or used as fuel to generate thermal electricity in
the vicinity of the present garbage dump around
Colombo, within the metro Colombo area and spare the
Puttalam Electorate and the inhabitants there.

o | also wish to point out that the residents of
Meetotamulla have already filed action in the
Supreme Court against dumping of garbage at
Meetotamulla.  As it appeared in the “Daily
News” of 30" October, 2015, the residents have
stated, | quote:

“..there are persons and companies who are interested
in purchasing garbage (for money) and who will

recycle the said garbage at their own expense in an
environmentally friendly manner.”

I suggest that garbage be handed over to people like
that and save Puttalam.

In addition to that, Sir, |1 would also like to say that
lately we have started tourism in Puttalam and so many
thousands of people are coming to Puttalam because of
the environmental attractions. | am very happy to say that
the Deputy Minister of Mahaweli Development and
Environment is here. | also wish to say that we started
politics under your father. The Hon. Minister concerned
is also here. So please be good enough to save us. If you
do this, we are going to suffer for the next ten years. As |
have already mentioned in my speech, the livelihood of
10,000 people depends on the lagoon. Therefore, |
request you to seriously consider this. As | have already
mentioned, we have been suffering right from the start of
the cement factory and then presently by the
Norochcholai Coal Power Plant. Therefore, please be
good enough to consider these facts and see that this is
stopped.

Thank you very much.
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The next speaker is the Hon. Hector Appuhamy. You
have five minutes.
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(The Hon. Deputy Chairman of Committees)

The next speaker is the Hon. Chandima Gamage. You
have five minutes.
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Adjourned accordingly at 5.45 p.m. until 1.00 p.m. on Thursday,
11th February, 2016.
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