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IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST

REPUBLIC OF SRI LANKA

A Bill entitled, “NINETEENTH AMENDMENT TO THE CONSTITUTION”

In the matter of applications under Article 121(1) of the Constitution

PRESENT
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K. Sripavan

Priyasath Dep, PC

. . . . 5.D. No. 04/2015
FUTHTWST eUTSH6T [LresrLll@ Fsd rregLgag]

BHEDEVEMLD 61T 61T
The Parliament met at 1.00 p.m.,
MR. SPEAKER [THE HON. CHAMAL RAJAPAKSA]
in the Chair.
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NINETEENTH AMENDMENT TO THE CONSTITUTION BILL:
DETERMINATION OF THE SUPREME COURT

5.D. No. 05/2015

5.D. No. 06/2015
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Chandra Ekanayake,

Petitioner

Counsel

Intervenient Counsel

Petitioner
Counsel

Iintervenient Counsel

Petitioner

Counsel

intervenient Counsel

Petitioner

Counsel

Petitioner

Counsel

Petitioner

Counsel

Chief Justice
Judge of the Supreme Court
Judge of the Supreme Court

Gomin Kavinda Dayasiri
Gomin Dayasiri with Manali

Jinadasa, J.P. Gamage, Rakitha
Abeygunawardena and Sulakshana
Senanayake

Suren Fernando,

M.A Sumanthiran

Dr. Jayampathy Wickramaratne, P.C,
with Nizam Kariappar, Ms. Pubudini
Wickramaratne, Nayantha
Wijesundera and Ms. Galusha
Wiriththamulla

Chrishmal Warnasuriya instructed
by Sunil Watagala

Liyana Pathiranage Ivan Perera
Prabath Colombage

Chrishmal Warnasuriya instructed by
Sunil Watagala

Udaya Prabath Gammanpila

Manohara de Silva, P.C. with Rajitha
Hettiarachchi, Arinda Wijesurendra and
Hirosha Munasinghe

Faiz Musthapa, P.C. with Faizer Marker
and Ashiq Hashin, Suren Fernando,
Saliya Pieris with Asthika Devendra,
Thanuka Nandasiri

Viran Corea with 5anta de Fonseka and

Vdya Nathaniel

Mr Alagaratnam, P.C. ,Chrishmal
Warnasuriya instructed by Sunil
Watagala, J.C. Weliamuna with Pulasthi
Hewamanne, Pasindu Silva, Senura
Abeywardena

Dharshan Arjuna Narendra
Weerasekera

Dharshan Weerasekera appears in
person

Ven.Bengamuwe Nalaka Thero
Mangchara de Silva, P.C. with

Rajitha Hettiarachchi, Arinda
Wijesurendra and Hirosha Munasinghe

Swarnapali Wanigasekera, A-A-L

Kalyanada Tiranagama with Sandamali
Ekanayake
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S.D. No. 10/2015 Petitioner
Counsel
S.D. No. 14/2015 Petitioner
Counsel
S.D. No. 15/2015 Petitioner
Counsel
5.D. No. 16/2015 Petitioner
Counsel
S.D. No. 1?,’2015 Petitioner
Counsel
5.D. No. 19!2015 Petitioner
Counsel
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Ven.Matara Ananda Sagara Thero

Kushan D’ Alwis, P.C. with Kaushalya
Navaratne and Chamath Fernando

Dampahalage Don Somaweera
Chandrasiri, Vice Chairman,
Mahajana Eksath Peramuna

Canishka Witharana with Tissa Yapa
and Dakshina Coorey

Gayan Nishantha Sri
Warnasinghe

M.CJayaratne with Nadika N.
Seneviratne, M.D.J. Bandara and M.
Nilanthi Abeyratne instructed by
5.M.D.Tuder Perera

MTV Channel (Pvt.) Limited

Romesh de Silva P.C. with Sanjeewa
Jayawardena, P.C. Sugath Caldera,
Rajeeve Amarasuriya, Niranjan
Arulpragasam and Viswa De Livera
Tennakone instructed by
G.G.Arulpragasam

MBC Networks (Private) Limited

Romesh de Silva P.C. with Sanjeewa
Jayawardena, P.C., Sugath Caldera,
Rajeeve Amarasuriya, Niranjan
Arulpragasam and Viswa De Livera
Tennakone instructed by G.G.
Arulpragasam

Jayakodi Arachchige Sisira Jayakodi,

J.C. Boange

Y.J.W. Wijeyatilake, P.C., Attorney General with Anusha
Navaratne, Addl. Solicitor General, Indika Demuni de Silva,
Senior Deputy Solicitor General, Nerin Pulle, Deputy
Solicitor General, Yuresha Fernando, Senior State Counsel
and Suren Gnanaraj, State Counsel for the Attorney.
General.

Court assembled at 10.00 a.m. on 01%, 02™ and 6™ of April 2015

A Bill bearing the title “An Act to amend the Constitution of the Democratic Socialist Republic of

sri Lanka” - “19" Amendment to the Constitution” was placed on the Order Paper of Parliament

on 24" learch 2015. Thirteen petitions, numbered as above have been presented invoking the

jurisdiction of this Court in terms of Article 121{1) for a determination, in respect of the Bill.

Upon receipt of the petitions the Court issued notice on the Attorney General as required by Article 134(1)

of the Constitution.

The Petitioners and/or Counsel representing them, the Intervenient Petitioners and the Hon. Attorney

General were heard before this Bench at the sittings held on 01* April 2015, 02™ April 2015 and 06™ April

2015.
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The proposed 19" Amendment as contained in the Bill seeks to make the following principal
- . :
amendments which could be categorized as follows :

1. Inclusion of a right to information

2. Reducing the term of office of the President

3. Introducing a two term limit on the number of terms a person can hold office as President
4. Provision for an acting President in the event of death/absence of the incumbent President
5. Imposition of additional duties on the President

6. Effective renumbering of Article 42 as Article 23A

7. The circumstances in which Presidential immﬁnitv will not apply

8. Amendments relating to the time period within which an election shall be held if an election
is determined to be void

9. Reintroduction of the Constitutional Council

10. Changes made to Chapter VIl with regard to matters concerning the Executive, the Cabinet
of Ministers, the appointment of Ministers and the ceiling on the number of Ministers

11. Reducing the Term of Parliament
12. Amendments relating to the prorogation of Parliament

13. The jurisdiction of the Supreme Court relating to disciplinary actions against Members of
Parliament

14. Removal of the provisions relating to urgent Bills

15. Provisions relating to the Independent Commissions (to be appointed based on the
recommendations of the Constitutional Council)

16. Special provisions applicable to the incumbent President

While the Supreme Court has sole énd exclusive jurisdiction to determine any guestion as to

whether any Bill or any provision thereof is inconsistent with the Constitution, in the case of a Bill

described in its long title as being for the amendment of any provision of the Constitution, Article

120(a) provides that the only question which the Supreme Court may determine is whether such’

Bill requires approval by the People at a Referendum by virtue of the provisions of Article 83.

Article 83 states:
Notwithstonding anything to the contrary in the provisions of Article 82-

{a) a Bill for the amendment or for the repeal and replacement of or which is inconsistent with
any of the provisions of Articles 1,2,3,6,7,8,9,10 and 11 or of this Article, and

(b} a Bill for the amendment or for the repeal and replacement of or which is inconsistent with the
provisions of paragraph (2) of Article 30 or off paragraph (2} of Article 62 which would extend
the term of office of the President or the dua.raﬁon of Parliament, as the case may be, to over

six years. Bills inconsistent with the Constitution.

Shall become law if the number of votes cast in favour thereof amounts to not less than two-thirds
of the whole number of Members (including those not present), is approved by the People at @

Referendum and a certificate is endorsed thereon by the President in accordance with Article 80.
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The people therefore have chosen and mandated the legislature to make constitutional

amendments save and except those affecting the entrenched Articles referred to in Article 83.

In most of the petitions, the Petitioners argued that the Bill alters the basic structure of the
Constitution by diminishing the final discretionary authority of the President to make decisions
concerning executive governance and thereby violates the basic structure of the Constitution.
Mr. Manohara de Silva, P.C. claimed that if the Executive power is alienated from the President,
the very act of alienation or transfer of Executive power from the President to another body

would violate Article 3 of the Constitution.

Article 3 provides that :

“In the Republic of Sri Lanka sovereignty is in the people and is inalienable. Sovereignty includes

the powers of government, fundamental rights and the franchise.”

Article 4 provides that :
“The Sovereignty of the People shall be exercised and enjoyed in the following manner:

(a) The legisiative power of the People shall be exercised by Parliament, consisting of elected
representatives of the people and by the People at a Referendum);

(b) The executive power of the Peaple, including the defence of 5ri Lanka, shall be exercised by the
President of the Republic elected by the People;

(c) The judicial power of the People shall be exercised by Parliament through courts, tribunals and
institutions created and established, or recognized, by the Constitution, or created and
estaoblished by law, except in regard to matters relating to the privileges, immunities and
powers of Parliament and of its Members wherein the judicial power of the People may be
exercised directly by Parliament according to law;

(d) The fundamental rights which are by the Constitution declared and recognized shall be
respected, secured and advanced by all the organs of government, and shall not be abridged,
restricted or denied, save in the manner and to the extent hereinafter provided; and

(e) The franchise shall be exercisable at the election of the President of the Republic and of the
Members of Parliament, and at every Referendum by every citizen who has attained the age
of eighteen years, and who, being qualified to be an elector as hereinafter provided, has his

name entered in the register of electors.”

It has to be borne in mind that the Sovereign people have chosen not to entrench Article 4.
Therefore, it is clear that not all violations of Article 4 will necessarily result in a violation of

Article 3.

The first two Articles in Chapter Vil of the Constitution are of crucial importance in describing the
structure in which executive power was sought to be distributed. Article 42 states “The President

shall be responsible to Parlioment for the due exercise, performance and discharge of his powers,

268
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duties and functions under the Constitution and any written law, including the law for the time
being relating to public security” (emphasis added) Thus, the President’'s responsibility to
Parliament for the exercise of Executive power is established. Because the Constitution must be
read as a whole, Article 4(b) must also be read in the light of Article 42. Clearly, the Constitution
did not intend the President to function as an unfettered repository of executive power

unconstrained by the other organs of governance. (emphasis added)

In fact, Mr. Sumanthiran contended that Article 42 is identical to the corresponding provision in-
the 1% Republic Constitution of 1972, which stated in Article 91 that “the President shall be
responsible to the National State Assembly for the due execution and performance of the powers
and functions of his office under the Constitution and under other law, including the law for the
time being relating to public security.” Thus, the position of the President vis-a-vis the legislature,

in which the President is responsible to the legislature, was untouched by the 1978 Constitution.

Article 43 of the 1978 Constitution states:

“{1)  There shall be a Cabinet of Ministers charged with the direction and control of the

Government of the Republic, which shall be collectively responsible and answerable to Parliament.

(2) The President shall be o member of the Cabinet of Ministers, and shall be the Head of the
Cabinet of Ministers.

Provided that notwithstanding the dissolution of the Cabinet of Ministers under the

provisions of the Constitution, the President shall continue in office.

(3) The President shall appoint as Prime Minister the Member of Parliament who in his opinion

is most likely to command the confidence of Parliament.”

This important Article underscores that the Cabinet collectively is charged with the exercise of
Executive power, which is expressed as the direction and control of the Government of the
Republic and the collective responsibility of Cabinet, of which the President is the Head. It
establishes conclusively that the President is not the sole repository of Executive power under the

Constitution. it is the Cabinet of Ministers collectively, and not the President alone, which is

charged with the direction and control of Government. Further, this Cabinet is answerable to

Parliament.

Therefore the Constitution itself recognizes that Executive Power is exercised by the President and
by the Cabinet of Ministers, and that the President shall be responsible to Parliament and the
Cabinet of Ministers, collectively responsible and answerable to Parliament with regard to the
exercise of such powers. Additionally, certain powers with regard to the Public Service are vested
in the Public Service Commission and some in the Cabinet of Ministers {Articles 54 and 55), again
showing that executive power is not concentrated in the President. Chapter VII, VIl and IX of the
Constitution are titled “The Executive — The President of the Republic”, “The Executive- The

Cabinet of Ministers” and “The Executive — The Public Service” respectively.

270
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It may be relevant to note the following observations made by Court in the determination of the
Nineteenth Amendment (S.C.5.D. 11/02-5.C.S.D. 40/02) with regard to the Executive power of the

President :

“Mr. H.L. de Silva, P.C. submitted forcefully that they are “weapons” placed in the hands of
each organ of government. Such a description may be proper in the context of a general study of
Constitutional Law, but would be totally r'napp;opn‘are to our Constitutional setting, where
sovereignty as pointed out above, cantinues to be reposed in the People and orgaens of government
are only custodians for the time being, that exercise the power for the People. Sovereignty is thus

@ continuing reality reposed in the People.

Therefore, executive power should not be identified with the President and personalized and
should be identified at all times as the power of the People. Similarly, legisiative power should
not be identified with the Prime Minister or of any party or group in Parliament and thereby be
given a partisan form and character. It should be seen at all times as the power of People. Viewed
from this perspective it would be a misnomer to describe such powers in the Constitution as

“weapons” in the hands of the particular organ of government. (emphasis added)

The role of the Cabinet in the Executive in Re the Thirteenth Amendment Determination [(1987) 2

S.L.R. 312 at 341] as observed by Wanasundera, J. in his dissenting judgment is stated thus:

“It is quite clear from the above provisions that the Cabinet of Ministers of which the President is a
component is an integral part of the mechanism of government and the distribution of the
Executive power and any attempt to by-pass it and exercise Executive powers without the valve
and conduit of the Cabinet would be contrary to the fundamental mechanism and design of the
Constitution. It could even be said that the exercise of Executive power by the President is subject
to this condition. The People have also decreed in the Constitution that the Executive power can
be distributed to the other public officers only via the medium and mechanism of the Cabinet
system. This follows from the pattern of our Constitution modeled on the previous Constitution,
which is a Parliamentary democracy with g Cabinet system. The provisions of the Constitution
amply indicate that there cannot be a government without a Cabinet. The Cabinet continues to
function even during the interregnum after Parlioment is dissolved, until @ new Parliament is
summoned. To take any other view is to sanction the possibility of establishing a dictatorship in

our country, with a one man rule.” (emphasis added)

The People in whom sovereignty is reposed having made the President as the Head of the
Executive in terms of Article 30 of the Constitution entrusted in the President, the exercise of the
Executive power being the custodian of such power. If the people have conferred such power on
the President, it must be either exercised by the President directly or someone who derives
authority from the President. There is no doubt that Executive powers can be distributed to
others via President. However, if there is no link between the President and the person exercising
the Executive power, it may amount to a violation of mandate given by the people to the
President. If the inalienable sovereignty of the people which they reposed on the President in
trust is exercised by any other agency or instrument who do not have any authority from the
President then such exercise would necessarily affect the sovereignty of the People. It is in this
backdrop the Court in the Nineteenth Amendment Determination came to a conclusion that the
transfer, relinquishment or removal of a power attributed to one organ of government to another
organ or body would be inconsistent with Article 3 read with Article 4 of the Constitution. Though
Article 4 provides the form and manner of exercise of the sovereignty of the people, the ultimate
act or decision of his executive functions must be retained by the President. So long as the
President remains the Head of the Executive, the exercise of his powers remain supreme or

sovereign in the executive field and others to whom to such power is given must derive the
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authority from the President or exercise the Executive power vested in the President as a delegate
of the President. The President must be in a position to monitor or to give directions to others
who derive authority from the President in relation to the exercise of his Executive power. Failure
to do so would lead to a prejudicial impact on the sovereignty of the People. The constitutionality

of the following Clauses are examined, keeping in mind the observations referred to above.

Clause 11
(i) 42(3) The Prime Minister shall be the head of the Cabinet of Ministers,

(i} 43(1) The Prime Minister shall determine the number of Ministers of the Cabinet of
Ministers, and the Ministries and the assignment of subjects and functions to such

Ministers.

(iii} 43 (3) The Prime Minister may at any time change the assignment of subjects and
functions and recommend to the President changes in the composition of the Cabinet of
Ministers. Such changes shall not affect the continuity of the Cabinet of Ministers and

the continuity of its responsibility to Parliament.

(iv) 44 (2) The Prime Minister shall determine the subjects and functions which are to
be assigned to Ministers appointed under paragraph (1) of this Article, and the

Ministries, if any, which are to be in charge of, such Ministers.

(v) 44 (3) The Prime Minister may at any time change any assignment made under

paragraph (2)

(vi) 44(5) At the request of the Prime Minister, any Minister of the Cabinet of Ministers
may by Notification published in the Gazette, delegate to any Minister who is not a
member of the Cabinet of Ministers, any power or duty pertaining to any subject or
function assigned to such Cabinet Minister, or any power or duty conferred or imposed
on him or her by any written law, and it shall be lawful for such other Minister to
exercise and perform any power or duty delegated notwithstanding anything to the

contrary in the written law by which that power or duty is conferred or imposed on such

Minister of the Cabinet of Ministers.

Clause 11 deals with “The Executive — The Cabinet of Ministers”. In the absence of any delegated
autharity from the President, if the Prime Minister seeks to exercise the powers referred to in the
aforesaid Clause, then the Prime Minister would be exercising such powers which are reposed by
the People to be exercised by the Executive, namely, the President and not by the Prime Minister.
In reality, the Executive power would be exercised by the Prime Minister from below and does not
in fact constitute a power coming from the above, from the President. In the words of
Wanasundera, J. as stated in Re the Thirteenth Amendment to the Constitution at page 359 “If the
Executive power of the People can be renounced in this manner, serious questions regarding the
proper administration of the country could arise. At the bare minimum, legislation permitting such

a renunciation must have the approval of the People at a Refererdum.”

By virtue of the Executive power vested in the President, as guaranteed in Article 4(b) of the
Constitution, certain rights flow to the citizens enabling them to enjoy those rights in its fullest
measure, subject of course to permissible restrictions. The President cannot relinquish his

Executive power and permit it to be exercised by another body or person without his express

marrniseion me Aol oxo a0 o a1 o - e PR
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permission or delegated authority. As laid down by Sarath M. Silva, Cl. In Patrick Lowe agnd Sons
Vs. Commercial Bank of Ceylon Ltd. (2001) 1 S.L.R. 280, “What is not permitted by the provisions of
the enabling statute should be taken as forbidden and struck down by Court as being in excess of
outhority.” (emphasis added). Thus, permitting the Prime Minister to exercise Executive power in

relation to the six paragraphs referred to above had to be struck down as being in excess of
authority and viclative of Article 3,

Clause 2

14A(1)- Every citizen shall have the right of access to any information held by:-

(a) the State a Ministry or any Government Department or any
statutory body established or created by or under any law;

(b} any Ministry of a Province or any Government Department or any
statutory body established or created by a statute of the Provincial
Council;

(c) any local authority; and

(d) any other person,

being information that is required for the exercise or protection of the

citizens' rights.

(2} No restrictions shall be placed on the right declared and recognized by this
Article, other than such restrictions prescribed by law as are necessary in a
democratic society, in the interests of national security, territorial integrity or
public safety, for prevention of disorder or crime, for the protection of health or
morals and of the reputation or the rights of others, privacy, for preventing the
disclosure of information received in confidence, or for maintaining the authority

and impartiality of the of the judiciary.

(3) In this Article, “citizen” includes a body whether incorporated or
unincorporated, if not less than three - fourths of the members of such body are

citizens.

The thrust of the submission of Mr. Gomin Dayasiri was that paragraph 14A(1) enables even
foreigners to receive benefits as they become the beneficiaries of the rights by virue of the
synthetic definition of a citizen given in the Bill as per the proposed paragraph 14A(3). It was also
stressed on the fact that the proposed amendment enables a foreigner with the help of four
other citizens of Sri Lanka living abroad or living in 5ri Lanka to access this information via setting
up a hoaxed unincorporated body. Further it was the contention of the Counsel that when a
fundamental right of this nature is conferred it amounts to a right as provided for by law and
therefore it amounts to granting of a right conferred by paragraph 14A(1) against an individual
and secondly, the said paragraph 14A(1) becomes a source of law by which that 'right of access' is
granted to the accessory. Counsel heavily laid stress on the following aspect also with regard to
the proposed paragraph 14A(2), thatis, the defenses under 14A(2) are restricted by the inclusion
of the phrase “prescribed by law”, as there are no specific laws which have been enacted in
relation to the right of privacy of an individual or reputation of others which are vague principles

for which no defenses would be available for a Court to consider. The Court notes that the

definition given to a “citizen” is identical to the definition given in Article 121(1) of the

Constitution.

Having considered the submissions of the Counsel the Hon. Attorney General informs Court that
he wishes to bring in the following amendments at the Committee stage:
‘{a) to delete the words “held by” in above 14A(1) and following to be added thereof -

“Being information that is required for the exercise or protection of the citizens' rights held
by any person of.”

(b) In paragraph 14A(2) after the word privacy following words to be interpolated -
'Contempt of Court, Parliamentary privilege.’
(c) In paragraph 14A(2) to delete the words 'information received’ and to replace with

‘information communicated.’
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It was the submission of the Counsel that the sub-paragraph 14A(1)(d) violates the rights of the
people. However, the Hon. Attorney General has agreed to delete the above 14A(1){(d), and to

replace it with the following provision:-

14A(1)(d) Any other person, being information that is required for the exercise or
protection of the citizen’s right of access to information in relation to a person or an

institution referred to in sub-paragraph (a), (b) or (c) of this paragraph.

We are of the view that, Clause 2 does not become inconsistent with any of the entrenched

provisions of the Constitution.
Submission was made with regard to Clause 5 of the Bill which reads as follows:-
Clause 5 33(1) The President shall be the symbol of National unity.

Mr. Canishka Witharana brought to the notice of Court that the origin of our National Flag is
based on a Report of the National Flag Committee. Counsel submitted that in 1979, a Cabinet
Memorandum has been submitted by the Minister of State on the use of National Flag and was
approved by the Cabinet of Ministers in 1981. The Code for the use of National Flag prepared by
the Cabinet Sub Committee provides that each of us have to think more deeply of the National

Flag and when we see our National Flag automatically our shoulders will strengthen, our hearts

lift and our thoughts go to our motherland.  Thus, the message and the significance of the

National Flag is stated as follows:-

“Respect the National Flag and it will inspire you. This is the basic message of the National
Flag. It is o message which should reach every Sri Lankan because the National Flag is a
symbol of our motherland, our Independence and the unity of our People. it is g symbol of

our hopes and aspirations in the Nations future.”

Thus, it has been categorically stated that the National Flag is the symbol of the unity of our

People. Considering the above, we are of the view that Paragraph 33(1) in Clause 5 is incorrect

and be deleted.

It was argued by the Counsel for the Petitioners that the establishment of the Constitutional
Council and its composition will impinge on the sovereignty of the people, in as much as it will
impose a fetter on the executive power of the people. It was contended that the Constitutional
Council will not be a representative of the people. Clause 10 provides that the Constitutional
Council shall consist of the Prime Minister, the Speaker, the Leader of the Opposition, one person
appointed by the President, five persons appointed by the President on the nomination of both
by the Prime Minister and the Leader of the Opposition and one person nominated by agreement
of the majority of the Members of Parliament belonging to political parties other than to which

the Prime Minister and the Leader of the Opposition belong.

All appointments of non ex-officic members of the Constitutional Council are made by the
President. Subparagraph (5) requires all non ex-officio members to be persons of eminence and
integrity who have distinguished themselves in public or professional life and who are not

members of any political party. Considering the composition of the Constitutional Council one
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could see that it would be a representative body, reflecting the views of the diverse groups in
Parliament, and also be apolitical in so far as the non ex-officio members are concerned. The
establishment of the Constitutional Council was considered by this Court In Re Seventeenth

Amendment to the Constitution (S.C. Determination 6/2001), which held that the establishment

of the Constitutional Council would not impinge on Article 3 or 4 of the Constitution, even though

the Court noted that there is a restriction in the exercise of the discretion hitherto vested in the

President, the said restriction per se would not be an erosion of the Executive power by the

President, so as to be inconsistent with Article 3 read with Article 4(b) of the Constitution.

The purpose and object of the Constitutional Council is to impose safeguards in respect of the
exercising of the President’s discretion, and to ensure the propriety of appointments made by
him to important offices in the Executive, the Judiciary and to the. Independent Commissions. It
sets out a framework within which the President will exercise his duties pertaining to
appointments. When Sub Clause 41B, is considered the President continues to be empowered to
make the appointments of Chairmen and members of the Independent Commissions. However,
such appointments are to be made on a recommendation of the Constitutional Council on which
a duty is cast to recommend fit and proper persons to such offices. Similarly in terms of Sub
Clause 41C the President makes the appointments to key offices including the Judges of Superior

Courts. However, prior to the appointments his recommendaticns would have to be approved by

the Constitutional Council.

Sub Clause 41C(4) of the Bill sets out that the Constitutional Council shall obtain the views of the
Chief Justice, the Minister of Justice, the Hon. Attorney-General and the President of the Bar
Association of Sri Lanka, in the discharge of its functions relating to the appointment of the
Judges of the Supreme Court and the President and Judges of the Court of Appeal. Seeking the
views of different stakeholders can in no way be offensive to the exercise of the powers of
appointment. In fact a consultative process will only enhance the quality of the appointments
concerned. In the Silva V Shirani Bandaranayake (1997) 1 SLR 93 Mark Fernando J observed that a
practice had been developed where relevant stakeholders were consulted. At page 95, His
Lordship quoted from an article written by the then President of the Court of Appeal which had
stated as follows:- “Under the Constitution, the President of the Republic has the sole prerogative
to appoint Judges........In practice Judges are selected through a process of nomination by the
Chief Justice, the Attorney General and the Minister of Justice.” Therefore, we are of the opinion
that Clause 10 and the provisions contained therein (Chapter VIl A) do not violate any of the

entrenched provisions in Article 83 of the Constitution.
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Clause 26

104 B (5)(c) -

Where the Sri Lanka Broadcasting Corporation, the Sri Lanka Rupavahini Corporation or
the Independent Television Network or any other broadcasting or telecasting enterprise
_(_:mrned or controlled by the State or the enterprise of every private broadcasting or
telecasting operator, as the case may be, contravenes any guidelines issued by the
Commission under sub-paragraph (a) , the Commission may appoint a Competent
Authority by name or by office, who shall, with effect from the date of such
appointment, take over the management of such Broadcasting Corporation, Rupavahini
Corporation or Independent Television Network, or other broadcasting or telecasting
enterprise owned or controlled by the State or the enterprise of such private
broadcasting or telecasting operator, as. the case may be, insofar as such management
relates to all political broadcasts or any other broadcast, which in the opinion of the
Commission impinge on the election, until the conclusion of the election, and the Sri
Lanka Broadcasting Corporation, the Sri Lanka Rupavahini Corporation and the
Independent Television Network or other broadcasting or telecasting enterprise owned
or controlled by the State or the enterprise of such private broadcasting or telecasting
operator, shall not, during such period, discharge any function connected with, or

relating to, such management which is taken over by the Competent Authority.

While making submissions on the aforesaid provision, Mr. Faiz Musthapa, P.C. and Mr. Sanjeewa
Jayawardene, P.C. submitted that as to what is a “political broadcast”, or what is the factor which
impinges on an election are not matters which should be left to the formation of a subjective,
arbitrary and collaterally motivated opinion wh ich promotes an arbitrary exercise. Counsel
further submitted that the Election Commission should not be vested with such a far-reaching
power to take over a private broadcasting/telecasting station on the purported basis of various
subjective factors. The State taking over its own media institutions may be permitted, butifitis
extended to private media institutions, providing balanced and multi perspective news and views
the same will be most prejudicial. Furthermore, this provision does not set out the qualification
and/or the post that a person holds in order to be appointed as a Competent Authority and this

too will severely impinge upon the rights of the citizens and also rights and interests of the media

institutions who may well be supervised and effectually managed by persons not eligible or

suitable for same.

The Election Commission has been vested with untrammelled power and the eligibility and
suitability of the members would be of paramount consideration in the public interest. There
does not appear to be a mechanism where an aggrieved citizen could impugn and challenge an
appointment of a Competent Authority that is not fitting. We are therefore of the view that the
functions of the Competent Authority would directly affect and have a bearing on the franchise of

the people and the process of selection of the representatives of people which has a direct nexus

to the exercise of the sovereignty of the People. Accordingly, we are of the view that the

aforesaid Clause violates Article 3 of the Constitution and therefore has to be approved by the

People at a Referendum as provided in Article 83 of the Constitution.

282



283

208E0®sInd

[061 mSamemn®0]

We note that paragraph 153c in Clause 40 does not permit the Rules framed by the Audit Service
Commission to be placed before Parliament. Failure to do so would undermine the Parliamentary
control over the Rule making powers of the Audit Service Commission established by the
Constitution. Hence, we suggest that the said paragraph be amended to enable the Audit Service

Commission to place its Rules before the Parliament for it's approval.

We have considered the remaining provisions of the Bill with the assistance of the Hon. Attorney
General and we do not see any other matters that would require consideration by this court in

terms of Article 83 of the Constitution.

Accordingly, this Court determines that the Bill titled “The Nineteenth Amendment to the

Constitution” :-

a) complies with the provisions of Article 82(1) of the Constitution;

b) requires to be passed by a special majority specified in Article 82(5) of the Constitution;

¢) that paragraphs 42(3), 43(1), 43(3), 44(2) , 44(3) and 44(5} in Clause 11 and paragraph
1048B(5)(c) in Clause 26 require the approval of the People at a Referendum in tesms of the

provisions of Article 83 of the Constitution.

We wish to place on record our deep appreciation of the assistance given by the Hon. Attorney
General, learned President’s Counsel who appeared for the Petitioners, learned Counsei who

appeared for the intervenient petitioners and the Petitioners who appeared in person and made

submissions in this matter.

K. Sripavan
Chief Justice

Chandra Ekanayake

Judge of the Supreme Court

P
Priyasath Dep P.C.
Judge of the Supreme Court

[0®® ogfdindmies Foesw gesmmoced ¢ @ g».]

(855 BBlwsTmS ST1iLy mIsh Blewevwdslam swaudssiiLL Barang,]

[This Supreme Court Determination is also placed in the Library.]
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(The Hon. DEW Gunasekara)

| thank you, Mr. Speaker, for permitting me to present
to this House, the Third or Final Report of the Committee
on Public Enterprises for the year 2014, perhaps the last
Report in the current Session of the Seventh Parliament. |
have already submitted two Interim Reports for the year
2014, in keeping with my pledge to this House.

Sir, since you appointed me to this office as the
Chairman of the COPE in June 2010, our Committee has
hitherto presented six Reports in all - three Final Reports
and three Interim Reports - having completed 627
examinations, during the period June 2010 to March
2015. We have brought under our scrutiny each and every
institution assigned to us several times. This is an
unprecedented record in the history of our Legislature.

Since the inception of the COPE in 1979, within a
period of 31 years till 2010, the previous Committees on
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Public Enterprises had completed 670 examinations, as
compared with 627 examinations in this single session,
within a period of less than five years. Our examinations
have been both extensive and intensive. We have done on
-the-spot investigations as well. Certain strategic business
enterprises were summoned several times within a year.

Mr. Speaker, amongst the nearly 250 institutions
assigned to the COPE, are educational institutions,
research institutions, regulatory institutions, promotional
institutions, banking and finance institutions and strategic
business enterprises. We have now brought under the
purview of the COPE, State-owned companies and
subsidiaries registered under the Company Law and even
those companies with a fair share of State capital.

Mr. Speaker, despite a heavy load of work and with
the ever-increasing volume of work to be completed
within a single calendar year, the Committee has been
able to accomplish its constitutional task effectively and
expeditiously earning the admiration of the people. The
prestige of the COPE and, in consequence, the dignity of
the House has been appreciably enhanced both nationally
and internationally.

All this has happened under your astute leadership and
| take this opportunity to offer our sincere thanks to you,
Mr. Speaker, the Secretary-General of Parliament and his
staff for their guidance, advice and support. | also take
this opportunity to reiterate with emphasis, the imperative
need for amendments to the Standing Orders in order to
increase the COPE’s powers, authority and capacity. | am
happy that the Select Committee on Standing Orders has
expressed its concurrence.

Quite modestly, our Committee claims credit to our
share of contribution towards strengthening the concept of
good governance through its performance. We have made
in our Report, general observations as well as specific
observations. Equally, we have made several short-term
as well as far-reaching recommendations.

Despite all our efforts, there were still five institutions
which have failed to submit their Annual Reports to the
Cabinet and Parliament repeatedly for three years. There
are two institutions which have earned unfavourable audit
opinion repeatedly for four years. There was one strategic
business enterprise, which had not prepared its financial
statements for two years repeatedly. During the year
under review, special focus and concentrated attention
was given to 58 selected institutions, which are strategic
business enterprises. We have commenced Performance
Audit in addition to Financial Audit. A Follow-Up
Committee - a new mechanism - has been introduced in
order to ensure speedy and effective implementation of
the COPE’s directives and recommendations.

Mr. Speaker, on behalf of the Committee, | wish to
thank the Secretary of the COPE and her staff, the
Auditor-General and his staff, the Director-General of
Public Enterprises and his staff and the Director General
of National Budget and his staff for their unstinted

cooperation. | also wish to thank the media for their
response and critical support to the COPE.

Thank you, Sir.

@6 OBCE Bp®8-» Swmn
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(The Hon. Ranil Wickremasinghe)

Hon. Speaker, the House must commend the
Chairman and Members of the COPE for starting
Performance Audit also and not restricting itself to
Financial Audit. This will certainly strengthen the
supervision that Parliament has over these institutions.
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asked the Minister of Food Security:

@)

(i)

(ii)

(iii)

(iv)

V)

(vi)

()

Will he inform this House -

the number of “Co-op City” outlets
established in the Kurunegala District
separately as per the electorates;

the total number of employees employed in
them;

whether bills are issued to consumers for
goods purchased at Co-op City outlets;

if so, whether the name of the each item
purchased and the price are indicated in the
bills thus issued:;

whether he is aware that clear bills are not
issued by some Co-op City outlets; and

the reason for some Co-op City outlets
issuing bills and others not issuing bills?

If not, why?
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asked the Minister of Tourism and Sports:
(@  Will he inform this House -

(i) whether the construction work of the
pavilion, Phase Il of the Philip
Gunawardena sports complex, in
Seethawakapura Urban Council area in the
Avissawella electorate has been completed;

(i) if so, of the date on which the aforesaid
pavilion will be commissioned; and

(iii)  whether arrangements will be made to
transfer the ownership of the aforesaid
sports complex to the Seethawakapura
Urban Council after the sports complex has
been commissioned as per the request that
has been made by that Council for such
transfer in order to make improvements to
and carryout the maintenance of the sports
complex by that Council?

(b)  If not, why?
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asked the Minister of Education:
(@  Will he inform this House of -

(iy the breakdown of the number of aesthetic
teachers as per the subjects of music,
dancing, art and drama and theatre, who
retired during the period from the year 2010
to 2013 having served in schools coming
under the purview of the North-Western
Provincial Council;

(if) the number of aesthetic teachers recruited
during the said period for the above
subjects; and

(iii) the number of teachers serving in the
schools of the North-Western Province
who were due to retire in the year 2014?

(o)  If not, why?
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asked the Prime Minister and Minister of Policy
Planning, Economic Affairs, Child, Youth and Cultural
Affairs:

(@  Will he inform this House -

(i) whether the land by the name of Dikhena in
Indigasara, the native place of the illustrious
writer Kumarathunga Munidasa, which is
situated in the Dikwella Divisional
Secretary's Division in Matara District had
been taken over by the then Ministry of
Culture and the Arts;

(i) if so, of the date on which its development
activities will be initiated;

(iii) the persons who prepared the aforesaid
development plan;

(iv) the institution which has approved the
aforesaid plan, if it has been approved by a
particular institution; and

(v) whether the plans which have been
prepared prior to this have been utilized in
preparing the new plan?

(b)  Ifnot, why?
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asked the Minister of Power and Energy:
(@  Will he state -

(i) the number of electricity generators at the
Kukuleganga Power Plant; and

(i) the electricity generating capacity of each
power plant?

(b)  Will he inform this House -

(i) whether all electricity generators mentioned
above functioned throughout 2013;

(i) if not the number of electricity generators
that defunct;

(iii) the period for which each of those
generators were defunct separately;

(iv) the reasons for those electricity generators
to fail; and

(v) the measures taken to ensure that the
machines of that power plant will not fail in
future?

() Ifnot, why?
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asked the Minister of Finance:

@)

(b)

Is he aware that -

(i)

(ii)

(iii)

a statement was made in Parliament on 23rd
March,1990 by the then Minister in charge
of that Board to the effect that the River
Valleys Development Board will be closed
down with effect from 31st March,1990
having paid a compensation ranging from
Rs. 96,000/~ to Rs. 265,000/- to each of its
employees;

in spite of the statement made, only an
amount of Rs. 50,000/~ had been paid to
those workers; and

they have been rendered destitute under the
aforesaid circumstance?

Will he inform this House of the date on which
action will be taken to pay the compensation dues
in arrears to those workers who had worked in the
River Valleys Development Board?

©
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Will he state -

(i)

whether provision of houses and lands to all
the workers has been completed by now, as
per the statement made to the effect that
ownership of official quarters which
belonged to the River Valleys
Development Board by then would be
transferred to the workers residing in them
at the moment and that land would be
provided to the other workers who are
without houses; and

(i) if so, whether the provision of title deeds
for the aforesaid houses and lands has been
completed by now?

If not, why?
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asked the Minister of Muslim Religious Affairs and

Posts:

@)

(b)

©

Will he state whether -

(i)

(ii)

an investigation on the corruption and
malpractices alleged to have taken place in
the use of immovable properties (lands,
houses and shops) of the Jumma mosque
registered under R/0682/T/036 of Wakf
Board of the Department of Muslim
Religious and Cultural Affairs will be
conducted; and

an audit will be conducted under a special
new board of trustees on the income
received by the mosque from its property
the balance of expenditure?

Will he inform this House whether -

(i)

(ii)

there are properties that have been
transferred by fraudulently making deeds in
the names of individuals in the use of the
wakf properties mentioned above; and

instructions would be issued to ban the use
of such properties and institute legal action
against the individuals concerned?

If not, why?
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asked the Minister of Education:
(@ s he aware that -

(i) M/Morawaka Buddhist Maha Vidyalaya
administered by the Deniyaya zonal
education office in the Matara District was
a school selected to be developed under the
project to develop 5000 primary schools;

(i) the estimated expenditure of the project
relevant to developing the aforesaid school
is Rs. 625,471.43;

(iii)  the community contribution in that regard is
Rs. 135,471.43; and

(iv) the Pitabeddara Divisional Secretariat has
made a payment of Rs. 490,000/= for the
aforesaid project by now?

(b)  Will he inform this House -

(i) whether he is aware that the principal of the
M/Morawaka Buddhist Maha Vidyalaya
has taken action to charge Rs. 1,000/= from
each student under the pretext that Rs.
700,000/= has been spent for the above-
mentioned project;

(i) whether a principal is vested in any
authority to collect money in that manner;

(iii) whether any action has been taken
pertaining to the collection of the aforesaid
money; and

(iv) whether action will be taken to carry out a
proper investigation in that regard, if such
authority is not vested with a principal?

() Ifnot, why?
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asked the Minister of Education:
Will he state -

@)

(b)

©

(i)

(ii)

the legal procedure pertaining to the closure
of a Government school; and

the punishments that can be imposed upon
and other measures that can be taken
against a person who behaves contravening
that methodology?

Will he inform this House -

(i)

(ii)

(iii)

(iv)

whether he is aware that the authorities
including the then Minister of Education of
the Southern Province have taken action to
close down the Dhammakusala Vidyalaya
of Ambalangoda in the Galle District prior
to dissolving the Southern Provincial
Council in January 2014;

the reasons that have been submitted by the
authorities with relevance to the closure of
the aforesaid school;

whether the closure of the aforesaid school
has been legally performed; and

if not, the measures that have been taken
against the relevant officers?

Will he also state -

(i)

the reasons for not taking action to provide
facilities required for the functioning

312
of Dhammakusala Vidyalaya of
Ambalangoda further as it is more

important to protect a school than to
close down a school; and

whether action will be taken to reopen the
aforesaid school?

(d) Ifnot, why?
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“Accordingly, this Court determines that the Bill titled “The
Nineteenth Amendment to the Constitution” :-

a) complies with the provisions of Article 82(1) of the
Constitution;
b) requires to be passed by a special majority specified in Article

82(5) of the Constitution;

c) that paragraph 42(3), 43(1), 43(3), 44(2), 44(3) and 44(5) in
Clause 11 and paragraph 104B(5)(c) in Clause 26 require the
approval of the People at a Referendum in terms of the
provisions of Article 83 of the Constitution.”
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(The Hon. (Prof.) Rajiva Wijesinha)

Mr. Speaker, | am very grateful for this opportunity
given to me to comment on the manner in which the
Nineteenth Amendment to the Constitution is going to be
placed before the House. | am afraid that it seems to
violate all the principles of transparency and good
governance on which the present Government was
elected, and | am extremely sorry that this happened.

The manner in which the Draft was first prepared has
already been described by several of my Colleagues and it
indicates the complete absence of consultation, as
promised in His Excellency’s Manifesto. But, what was
even worse was, after a discussion was held of Leaders of
Political Parties under the Chairmanship of His
Excellency, and the general consensus was that there
should be some adjustment, this was not followed. | regret
to say that the Hon. Prime Minister almost tearfully said
that he would complain to former President, Mrs.
Chandrika Bandaranaike Kumaratunga about this, and it
is a matter of great regret that following doubtless what
was his personal complaint, we had a change in what it
was claimed the Cabinet had agreed. But, what was also
unfortunate is that the distinct directives given to the
gentleman who drafted this, violated what was gazetted
and certain provisions which the Supreme Court has very
sensibly struck down were retained despite the clear
consensus that they should be removed. Keeping the
Prime Minister as Head of the Cabinet and allowing him
unfettered discretion in the appointment of Ministers, all
of which the Supreme Court has shown is completely in
violation of the Constitution, was an arbitrary act. When |
complained about this, the drafter simply said that it was a
human error. He had not bothered to check on the
mandate given to him to make sure that no such violation
of the Constitution occurred and instead, he rather
apologetically said, “You know, people are human and
they err and make mistakes”. But, such mistakes are
intolerable in a situation in which the supreme law of the
land is being discussed. | am therefore, extremely grateful
to the Court for having made it crystal clear that this type
of tampering with a Constitution should not be allowed.

My Colleague from the Jathika Hela Urumaya pointed
out that Constitutions are not meant to be made to serve
the predilections of particular individuals. In a country
that really follows the Westminster System, we really
have resignations at this point when efforts to impose
arbitrary mechanisms on the country are so categorically
struck down by the Court.

I hope that those Members of this House who wanted
good governance - | believe there are several of them in
the United National Party as well as on this side of the
House - will make clear that the traditions of Parliament
need to be followed. In this case, | do not say that heads
should roll, but people should accept responsibility for so
endangering the reform agenda of His Excellency the
President and concentrate on what we are all agreed on,
which was that the excessive powers of the presidency
should be reduced, instead of trying to transfer them
elsewhere. This has been a tragic event and | hope it will
not prevent the reforms we need.

In this context, Mr. Speaker, | hope very much that we
will be able to strengthen Parliament. As was already
done, - my Colleague who chaired the COPE mentioned
the work of the Committee on Standing Orders - it
remains now for that Committee to finalize work on
consultative and sectoral committees. This is the way we
move towards good governance and accountability. We
need our code of conduct which was promised; we cannot
confine reforms simply by transferring powers from one
executive authority to another.

Thank you.
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(The Hon. Rauff Hakeem - Minister of

Development, Water Supply and Drainage)

Thank you very much for allowing me to make a
small intervention on this issue. I must, at the outset,
point out that the suggestions that have been made by
Members of the Opposition, particularly, the Hon. (Prof.)
G.L. Peiris and the Hon. Susil Premajayantha, are at
variance. That is one matter. It is not clear as to whether
the Hon. Susil Premajayantha would be satisfied if all the
amendments, which had been presented before the
Supreme Court are incorporated into the Bill and
presented to the Members, that it would suffice. That is
what the Government has undertaken to do so within the
next few days; perhaps even tomorrow that would be
made available.

Urban

But, then, let us examine the other issue of what the
Hon. (Prof.) G.L. Peiris has espoused and the Hon. (Ven.)
Athuraliye Rathana Thero has been espousing to present
it altogether incorporating all those amendments as a Bill
and once again to gazette it. That, | believe is a
filibustering exercise for all purposes. | was present in the
Supreme Court the other day when this matter was taken
up; | must correct the Hon. (Prof.) G.L. Peiris. When the
first counsel got up to make his submissions on behalf of
the intervenient petitioners, the Court addressed all
counsel and they wanted to discuss the methodology of
hearing submissions. At that initial stage itself, the
Attorney-General indicated to Court that he proposes to
amend certain provisions of the Bill. The Court was



323 208Be®sInd 324

[061 683 wB® @wmo]

possessed of it. Immediately, those amendments were
handed over to Court and counsel reserved their right to
make submissions on those issues as well, taking them
into consideration.

Having said that, now if we are to allow this exercise
of once again gazetting provisions of a Bill which has
already been subject to examination by Court, to which a
pronouncement has already been made, it will be virtually
giving what you would call in English “a second bite at
the cherry”. For whom? For the same people. It is a futile
and superficial exercise once again on a matter upon
which the Court has already made pronouncements. So,
such things have never happened before.

Now, if you take the instance of Court itself, on its
own volition, can suggest changes to an already existing
Bill, to bring it in line with the requirement of the
Constitution. This has happened several times. The
Attorney-General as the law officer of the State, at the
very outset, before the Supreme Court has indicated that
he was going to amend certain provisions of the Bill. | do
not agree with the contention that the contents of the
amendments were at variance with the substance of the
Bill itself. That is certainly not so. It was almost in
keeping with the substance of the Bill itself. Therefore, if
you concede the arguments of the Hon. Members and if
you are to once again gazette this Bill, which has already
been subject to examination by Court, it is virtually a
superficial exercise and it is going to be totally a futile
exercise. It has never happened before.

Therefore, | urge the Hon. Speaker to follow the
procedure that has been suggested by the Hon. Susil
Premajayantha and take up this Bill for debate. The Hon.
Prime Minister has already indicated that he is dropping
those provisions regarding which a referendum is
required.

Thank you.
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I quote:

“The Supreme Court shall have sole and exclusive jurisdiction to

determine any question as to whether any Bill or any provision
thereof is inconsistent with the Constitution :

Provided that -

(a) in the case of a Bill described in its long title as being for the

amendment of any provision of the Constitution, or for the
repeal and replacement of the Constitution, the only question
which the Supreme Court may determine is whether such Bill
requires approval by the People at a Referendum by virtue of
the provisions of Article 83;"

PeABLDO 08dENed 123 (1) gz OsdEHed edodd
eewsy Omd. [ quote:

“The determination of the Supreme Court shall be accompanied by
the reasons therefor...”

Then, Article 123 (2) states, | quote:

“Where the Supreme Court determines that the Bill or any provision
thereof is inconsistent with the Constitution, it shall also state -

(a) whether such Bill is required to comply with the provisions of
paragraphs (1) and (2) of Article 82 ; or

(b) whether such Bill or any provision thereof may only be passed

by the special majority required under the provisions of
paragraph (2) of Article 84 ; or”
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| tend to disagree with my Friend, the Minister of
Urban Development, Water Supply and Drainage, who
mentioned the word, “filibustering”. 1f you use the word,
“filibustering”, you accept that there is a certain error. If
you accept that there is a certain error and then say, “Do
not filibuster”, that is not fair. We are trying to deal with
Constitutional Amendments. There could be any other
amendments the Bench can hear, the Bench has heard, the
Bench has proposed amendments, but in relation to
Constitutional Amendments, the Bench cannot propose
anything as an amendment. That is where it lies. The
Constitution is very clear. It says when "shall" only refer,
whether a two-thirds - obviously amendments to the
Constitution need a two-thirds - plus a Referendum is
necessary.
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I was present in Court, just as you were. It was not
agreed by the lawyers who represented the petitioners.
These amendments had not been incorporated in the Bill;
that is a right that was not given. It did not come to
Parliament. It went straight to the Supreme Court. It had
never happened in relation to a Constitutional
amendment, Hon. Speaker. It can happen in a dialogue
on any other Bill.
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(An Hon. Member)
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(The Hon. Dinesh Gunawardena)
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(The Hon. Ranil Wickremasinghe)
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Firstly, 1 must deny what the Member, the Hon.
(Prof.) Rajiva Wijesinha said that | had gone and told
former President Kumaratunga. | took into account the
complaints made by all the Members and conveyed them
to the President and other members.

Secondly, the Provisions that have been struck down
by the - [Interruption.] | did not disturb you. | have only
denied what you have said. | did not want to deny that at
that time. Kindly let me finish my speech.

Secondly, the Provisions which the Supreme Court
says require a Referendum, are ones that will apply after
the term of the incumbent President. So, as far as we are
concerned, those do not apply to any of us.
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challenge the validity of a Bill or an Act. =6 e
20ed0ed emYyO@un aBw e eudgr, edmeE WS &
emERT ®0On WO Beadmd. §Bm» Qe s
ex»ed@. They have moved away from the objective. There
are two categories: one is, where you cannot challenge a Bill
after it is passed and the other is, where you can challenge it.
But, that does not make the Committee Stage procedure any
different. m6m 690 ¢DEed vy, B.oaddmer §e8un
WOBID OO, BBy 00N EOINE D BedHOo.
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“Provided that in the case of an amendment proposed to a Bill in

Parliament, the Attorney-General shall communicate his opinion to
the Speaker at the stage when the Bill is ready to be put to
Parliament for its acceptance.”
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emYOsFOEO s@emnl B S sy A Bill is there to
amend any law including the Constitution. We have practised
that before. ® ©® v @ BOWO v} Ofesy sywi. S»B a8
©® &8 ey Mdown gMOOme Beg. 0® v Bws
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Bec@ o090, According to Justice Shiranee

Thilakawardane’s judgment, prior approval of Parliament
was required for raising any foreign commercial loans or, for
that matter, issuing any foreign bonds. But, when the
amendment was brought in, what was certified by the
Attorney-General at that time was something else. You have
raised a lot of money after that without coming to
Parliament. Now, we are looking at ways and means of
amending that and including it. This is what happens in the
case of amendments.

My Friend spoke of all these proposals. & =z»wced
@800 83wy & IFeomemnBOS OB WS gwdcEE
28B005n0 o Bnedd myw. O® BdD, ged IO
OedEe BODD, 00 owldzn IBn 9EdedE® B8z
egdLlmiemwud @28uy @mosim, 98wy WO
egdLlmimed @ne goeen ID, ePEIWOenwd
eNRw O 006 ©-eRIRMW WOBID S0 BwWEs. & amd
egddmiemwd 0®w 988uy mer. & euvFw®micwsy
e BuE 000 008 Bouy i@ew. Ci@en Inom
e0ed8, ¢de e® o » med. Not only were copies
given, but this was also discussed. The Determination of the
Supreme Court, on page 12, states, | quote:

“The thrust of the submission of Mr. Gomin Dayasiri was that

paragraph 14A(1) enables even foreigners to receive benefits as they
become the beneficiaries of the rights by virtue of the synthetic
definition of a citizen .”

egddmden Bomed 130 890 desm. &8 o®ed
©eHsY OB0!

“Having considered the submissions of the Counsel, the Hon.

Attorney General informs Court that he wishes to bring in the
following amendments at the Committee stage:"
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" (a) to delete the words 'held by' in above 14A(1) and following to
be added thereof -

'‘Being information that is required for the exercise or
protection of the citizens’ rights held by any person of.'

(b) In paragraph 14A(2) after the word privacy, following words
to be interpolated -

‘Contempt of Court, Parliamentary privilege.” © In paragraph

14A(2) to delete the words ‘information received' and to
replace with ‘information communicated' ".

& a0ENede 0ndds ¢wi8 ©Bn® Bem O»
88edeonnm BBuBn® BDD, 0@y o® w-erddx a8
988u8 BOHD Bwer. »& Bsiced 130m» 8hed odedd
eewsy 0500

"It was the submission of the Counsel that the sub-paragraph 14A(1)
(d) violates the rights of the people. However, the Hon. Attorney
General has agreed to delete the above 14A(1)(d), and to replace it
with the following provision:-
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14A(1)(d) Any other person, being information that is required for

the exercise or protection of the citizen’s right of access to
information in relation to a person or an institution referred to in sub
-paragraph (a), (b) or (c) of this paragraph.”
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»YoOT 9FEed mw;, @dc®. How can you say, Hon.
Member, that the Court did not consider what the counsel
said? You are estopped from taking it. The Court has
considered it; the lawyers have considered it; the lawyers
have agreed. ~ Mr. Gomin Dayasiri, once given the
Amendment said, "That is not enough, | want more". So, he
was given more.
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They should have supported him at the election.
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Hon. Speaker, | want to raise one more matter. ®®
OBB, 0® Bricedsi® BwedxIm. Page No. 7 of the
Supreme Court Determination states, | quote:

“Clearly, the Constitution did not intend the President to function as
an unfettered repository of executive power unconstrained by the
other organs of governance.”

@® 5:eRIdBB B2 DGERD BOW7.

It further states, | quote:

RUTTON the Cabinet collectively is charged with the exercise of
Executive power, which is expressed as the direction and control of
the Government of the Republic and the collective responsibility of
Cabinet, of which the President is the Head. It establishes
conclusively that the President is not the sole repository of
Executive power under the Constitution. It is the Cabinet of
Ministers collectively, and not the President alone, which is charged
with the direction and control of Government. Further, this Cabinet
is answerable to Parliament.”
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(The Hon. Navin Dissanayake - Minister of Tourism and

Sports)

Hon. Speaker, let me speak a few words on this
occasion. In my opinion, the system has worked, Hon.
Speaker, because the intervenient petitioners have been
able to go to court and get a clear judgment. Earlier,
whether this was possible or not is a question. Certainly,
under this Government, the Supreme Court is much more
independent. That, we all know. Earlier, it was not the
case. As you know, in several cases under the Mahinda
Rajapaksa regime, there was no independence of the
judiciary at all. But, on this occasion, no telephone calls
went from the President’s House or the Prime Minister’s
Office to the Supreme Court. That is very clear. So, we
have given an independent judiciary to this country. That
is one of the most fundamental aspects of the separation
of powers.

I can talk from my personal experience. When my
father signed the Impeachment Motion against President
R. Premadasa, Justice Mark Fernando held with my father
and the Hon. Lalith Athulath Mudali saying that natural
justice was not given. But, the other two Judges did not.
All | can say is that when | look back on history, if my
father and the Hon. Lalith Athulath Mudali were in
Parliament, this Parliament would have been much more
richer.

Then, I come to the Eighteenth Amendment. | voted
for the Eighteenth Amendment. Now, | have to absolve
myself from that. | understand the mistake | made and |
am asking you also to understand and tap your heart and
re-correct that mistake by being with us on this occasion.
This is the ideal occasion for that. The Hon. Lakshman
Kiriella clearly showed you how that Amendment was
brought. We had only two or three days to analyse and
examine that. You all know that the Eighteenth
Amendment was a dynastic amendment to keep the
Rajapaksa family in power. You all know that; we all
know that. Who were the people who drafted this? Now,
they can come and speak in glowing terms about what
happened. But, we know what really happened. We raised
our hands to the Eighteenth Amendment. So, let us be
honest to ourselves and as free citizens of this country, tap
our conscience and rectify this cursed Eighteenth
Amendment and get rid of it. | earnestly ask you that.

Then, of course, there is a view - it is a wrong view -
that this is an individual-based agenda. Actually, when we
look at the provisions in the Nineteenth Amendment, we
should not look at the individuals; we should look at the
system; we should look at the system of powers and
functions that is given by the Constitution and how the
power flows. That is our role. The sovereignty of the
people is supreme. Therefore, whether the Hon. Ranil

Wickremasinghe, the Hon. Lakshman Kiriella, the Hon.
Dinesh Gunawardena or the Hon. (Prof.) G.L. Peiris is
the Prime Minister, that is not the issue. Surely, we must
be objective now and make a correct perspective of
where the Constitutional power should lie. We have made
huge mistakes in this country. | remember my father
again. He did not want to vote for the resolution to
deprive Mrs. Bandaranaike’s of her civic rights. He spoke
against it in the Cabinet. But, then, ultimately he had to
come to this House and raise his hand. That is the system
that we are all trapped in. We have to understand that.

@G @b, d®usiest Swm
(omressrLyLll@ <. FIDLIHS6IT)
(The Hon. R. Sampanthan)
We voted against it.
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(The Hon. Navin Dissanayake)
Congratulations! I raise my hat to you.
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(The Hon. R. Sampanthan)

We were the party who defended Mrs. Bandaranaike
in Parliament.
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(The Hon. Navin Dissanayake)

You were not in the UNP, though.

The three-line whip that is there is very stringent. All
party Members have to bow to that.

Then, | just want to mention to you about the transfer
of powers. | went through the transfer of powers to the
Prime Minister. Actually, my interpretation of this is that
this is a clarification of powers. If | was the Prime
Minister, | would know exactly what | would want to do.
So, in one way, although it is not the Westminster System
of traditional transfer of powers, | would look at this
more as a Napoleonic coding of powers to the Prime
Minister. Certainly, if 1 was the Prime Minister and
heading the Cabinet, | would want to be able to make
changes in the Cabinet; of people | want to bring in and
leave out. That option should be mine. So, what we have
to do is, re-focus our minds to the understanding that
there is going to be a tremendous transfer of powers from
the President to the Prime Minister. It has been argued in
this House and the perception that is being given is that
this is Ranil Wickremasinghe’s agenda to transfer powers
to himself. Actually it is not. Whoever is the Head of the
Government has to have the majority of the House. He
has to command the respect of the House. So, it can be
anybody. So, the Constitutional powers of the Cabinet
such as assigning of subjects, division of subjects, have
to be in the Prime Minister’s hands. It does not mean that
there has to be a conflict with the President.
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The Finnish Model is very clear on this and | would
just like to say that the Finnish Model is a good example
for all of us to examine with regard to this issue. In the
Finnish Model, the transfer of powers from the President
to the Prime Minister happened. The President became
more of a conciliator, an arbitrator of problems and a
symbol of sovereignty and respect for the country. But,
the clear head of the Cabinet was the Prime Minister. So,
this is not an issue of the Hon. Ranil Wickremasinghe, the
Hon. Navin Dissanayake, or any individual Prime
Minster. It is actually the collective system, the objective
system that this country needs; this House has to debate
and take decisions.

This is a historic moment for us; let us not miss this
opportunity. Let us not play petty politics in this instance.
My generation was ruined because of petty politics. You
do not have to do that anymore. We have a President from
one party; we have a Prime Minister from another party.
This is an ideal opportunity and | urge all of you to join
hands with us. If we do not do this, | feel history will
curse all of us.

Thank you.

o0 g8 8. evedd Pum (Boda mOyn Bewdss

@35 ®0)

(orewsryll@ oedls 1F. QuCryr - GleueflBTi L gpsusvaser Lilrg)

S| WLOFFIT)

(The Hon. Ajith P. Perera - Deputy Minister of Foreign

Affairs)
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Sir, we will not be moving Item No. 1.

esed®Bm OxIfsTeod vmyt em®s
Heofl 2_miiilewic FL_L_cLpevmigeiT
PRIVATE MEMBERS' BILLS

B8 nI05 eBR)D® DD teearddBIB
sy emY®en
AWV EHETRT @) (HLSSILPSTD TS Bl(HHDHF
FLL_LpeVLD
TWENTY THIRD AMENDMENT TO THE CONSTITUTION BILL

@0 (B®908w) Go80 BediEn ®nmn
(wresryflg (Cuordfwi)rrefou all G dlnis)
(The Hon. (Prof.) Rajiva Wijesinha)

Mr. Speaker, | move,

"That leave be granted to introduce a Bill to amend the Constitution
of the Democratic Socialist Republic of Sri Lanka."

®0 ¢ edds d08am@E Duadw
(oreryflg (Hpwg)) 2 BusagT Feauremromed)
(The. Hon. (Mrs.) Upeksha Swarnamali)

E8sY 6480 oz &
2 CLoTlEmi.
Seconded.
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Bl&eTLILg, FLLAPILD (PpSETUPsO OB 1101L" (B), YFHL_ L1t &

HL 1 _ewemuili_ i1 gy.

FLL v plewavsslLswer @,  47(5) Qg drsw
YDIIFIGLD  CIBTOTeNSE 2 (5EUTSHSBLD,  GUIT(GNTSIT  Y6Y/eUsVE6N,
Fmyaur, Bswerpi wpm/ BT YYD 6T
Y6V LOF F (TG LTI (1555 (55 Yl en s CFIILIB BB THS
Fr L L gy.

Question put, and agreed to.
Bill accordingly read the First time, and ordered to be printed.

The Bill stood referred, under Standing Order No. 47(5), to the
Prime Minister, Minister of Policy Planning, Economic Affairs, Child,
Youth and Cultural Affairs for report.
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TWENTY FOURTH AMENDMENT TO THE CONSTITUTION
BILL
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(The Hon. (Prof.) Rajiva Wijesinha)

Sir, | move,

"That leave be granted to introduce a Bill to amend the Constitution
of the Democratic Socialist Republic of Sri Lanka."
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(The. Hon. (Mrs.) Upeksha Swarnamali)
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Seconded.
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Question put, and agreed to.

Bill accordingly read the First time, and ordered to be printed.

The Bill stood referred, under Standing Order No. 47(5), to the
Prime Minister, Minister of Policy Planning, Economic Affairs, Child,
Youth and Cultural Affairs for report.
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(Mr. Speaker)
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@5576‘6)@ L Question put, and agreed to.
ADJOURNMENT
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©01 ®ONeeROB, "w8Eedsnd ¥ »E e Adjourned accordingly at 3.20 p.m. until 1.30 p..m. on Friday,

G083 ® ewddzn DS, 10th April, 2015.
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NOTE

Corrections which Members suggest for the Final Print should be clearly marked in their copy and sent to be Editor of HANSARD within two weeks of
receipt of the uncorrected copy.
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