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The Select Committee of Parliament to investigate into and to make suitable recommendations relating to the disasters caused
by New Diamond and X-Press Pearl Vessels in the Maritime Zone of Sri Lanka

SECTION 01- Setting the Stage

I. The Preamble

The following Motion moved on 12.05.2023 was approved by the Parliament to
appoint a Select Committee to investigate into and to make suitable
recommendations relating to the disasters caused by New Diamond and X-Press
Pearl Vessels in the Maritime Zone of Sri Lanka.

Il1. Terms of Reference

,— Select Committee of Parliament to investigate into and to make suitable
recommendations relating to the disasters caused by New Diamond and X-Press Pearl
Vessels in the Maritime Zone of Sri Lanka,— Whereas the catastrophe caused by
New Diamond and X-Press Pearl Vessels has caused a huge damage to the marine
ecosystem and aquatic species of Sri Lanka during the last few years;

And whereas Environmentalists have expressed views to the effect that the impact of both
these disasters will affect for several more years;

And whereas it is noted that a controversial discussion on various interventions and
weaknesses caused during the accidents and aftermath of them has cropped up again
in the society and several deals between the vessel’s insurance companies and the
incidents with names of several individuals related to those deals have been disclosed
in and outside the House of Parliament by a number of Members of Sri Lankan
Parliament and media had given an extensive publicity for those revelations;

And whereas we, as representatives of the people thoroughly believe that the truth behind
these incidents should be disclosed; and

This Parliament resolves that a Select Committee of Parliament be appointed to investigate
into and to make suitable recommendations relating to the disasters caused by New
Diamond and X-Press Pearl Vessels in the Maritime Zone of Sri Lanka.

a. Structure of the Committee

2. (a) that the Chair and Members of the Committee shall be appointed by the

Speaker; and
(b) that notwithstanding the provisions of Standing Order 101 of Parliament,
the Committee shall consist of fifteen (15) Members.

3. That the Committee shall have the power to—

(a) fix its quorum;

(b) summon any person to appear before it, to require any person to procure any
document or record, to procure and receive all such evidence, written or oral, as the
Committee may think it necessary for the fullest consideration of the matters referred
to above;

(c) obtain the services of specialists and experts in the relevant fields to  assist the
Committee; and

(d) make interim reports from time to time and to sit notwithstanding any adjournment or
prorogation of Parliament.
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b. Time Frame of the Committee

4. The Committee shall present its report to Parliament within a period of two months (02)
from the first meeting of the Committee or within such further period as Parliament

may grant.

I11. Nomination of Members to the Committee

In terms of the motion approved by the Parliament the Hon. Speaker nominated the
following Members of Parliament to serve in the Select Committee with the Hon.
(Dr.) Ramesh Pathirana as the Chair and such nominations were announced in the

Parliament on 06 June 2023.

The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.

The Hon.

The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.

(Dr.) Ramesh Pathirana (Chair)
Arundika Fernando
(Dr.) Suren Raghavan

(Mrs.) Diana Gamage (Ceased from Parliament Membership on 08.05.2024)

(Prof.) G.L. Peiris

Rauff Hakeem, Attorney-at-Law
Vijitha Herath

(Dr.) Sarath Weerasekera
Niroshan Perera

Ajith Mannapperuma

Nimal Lanza

Thushara Indunil Amarasena
(Dr.) Kavinda Heshan Jayawardena
Waruna Liyanage

Sanjeeva Edirimanna

Akila Ellawala

Nalaka Bandara Kottegoda
(Mrs.) Kokila Gunawardena
Milan Jayathilake

Premnath C. Dolawatte, Attorney-at-Law

(Dr.) Thilak Rajapakshe

Madhura Withanage, Attorney-at-Law

Weerasumana Weerasinghe
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SECTION 02- The Core Report

I. Executive Summary

The ocean is an invaluable asset to Sri Lanka, both as a natural resource and as a
pillar of the nation’s economy and culture. Sri Lanka’s maritime zone, rich with
diverse ecosystems including coral reefs, mangroves, and seagrass beds, supports a
vast array of marine life and is vital for the livelihoods of millions of people. The
surrounding waters are not only a source of sustenance through fishing but also play
a critical role in tourism, shipping, and global trade. However, this invaluable
resource faces significant threats from environmental disasters, particularly those
caused by maritime incidents such as the X-Press Pearl and New Diamond
disasters. These incidents have highlighted the urgent need for robust protective
measures to safeguard Sri Lanka's marine environment from future catastrophes.

In response to the unprecedented environmental damagewfeeses caused by these two
maritime disasters, the Parliament of Sri Lanka appointed a Select Committee to
investigate the incidents and provide suitable recommendations to mitigate future
risks. The Committee was tasked with a comprehensive mandate: to examine the
circumstances leading to the disasters, assess their environmental and economic
impacts, and recommend legal and institutional reforms to prevent similar
occurrences in the future. The objective was not only to address the immediate
aftermath of the disasters but also to establish long-term strategies for enhancing the
resilience of Sri Lanka’s marine ecosystem against such threats.

The Committee’s investigation was thorough and inclusive, involving a wide range
of stakeholders. The Committee also consulted with government agencies such as
the Marine Environment Protection Authority (MEPA), Ministry of Environment,
Ministry of Fisheries, Attorney General’s Department and Auditor General's
Department etc. Additionally, input was sought from private sector entities, non-
governmental organizations, and affected coastal communities, ensuring that the
Committee’s findings were grounded in a broad spectrum of perspectives and
expertise.

The investigations revealed significant shortcomings in the existing legal and
regulatory frameworks, as well as in the preparedness and response mechanisms of
relevant authorities. The X-Press Pearl disaster, in particular, exposed critical gaps
in the country's ability to prevent and manage maritime pollution incidents. The
Committee found that delays in legal proceedings and inadequate coordination
between government agencies had exacerbated the environmental and economic
damage. Furthermore, the lack of clear protocols for engaging local communities in
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disaster response efforts was identified as a major weakness that needs urgent
attention.

Based on its findings, the Committee has made several key recommendations to
enhance Sri Lanka's ability to prevent and respond to maritime disasters. These
include the establishment of a dedicated Ministry for the Ocean of Sri Lanka and
the unification of maritime agencies under a single administrative framework to
improve coordination. The Committee also called for the strengthening of legal
frameworks, the advancement of oceanographic research, and the creation of a
Coast Guard Maritime Agency within the Navy to strengthen maritime security.
Additionally, the Committee emphasized the need for stringent regulatory
oversight, advanced vessel monitoring systems, and improved international
collaboration to prevent future disasters. Finally, the Committee urged Parliament
to act swiftly on these recommendations, recognizing that the protection of Sri
Lanka’s marine resources is not only vital for national security but also crucial for
global environmental stewardship.

In conclusion, the X-Press Pearl and New Diamond disasters have underscored the
urgent need for Sri Lanka to bolster its maritime safety and environmental
protection measures. This report provides a comprehensive roadmap for addressing
these challenges through legal reforms, institutional strengthening, and enhanced
disaster preparedness. The Select Committee calls on Parliament to act on these
recommendations with urgency, to safeguard the nation’s marine environment for
future generations and to protect the livelihoods of those who depend on it.
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I1. Brief Overview of the Investigation

The Committee’s primary objectives were to understand the causes of these
disasters, assess their impacts, identify shortcomings in the response mechanisms,
and propose recommendations for future prevention and management.

Scope and Methodology

The Committee undertook a comprehensive investigation, gathering evidence from
a wide range of stakeholders, including government agencies, environmental
experts, maritime authorities, legal professionals, and representatives from affected
communities. Public hearings were conducted, and expert testimonies were
reviewed to gain a thorough understanding of the incidents.

Key Areas of Focus

1. Environmental Impact: The investigation examined the immediate and
long-term environmental consequences of the disasters, including the
damage to marine life, coastal ecosystems, and the livelihoods of
communities reliant on these resources.

2. Legal and Regulatory Framework: The Committee analyzed the existing
legal and regulatory structures governing maritime activities and
environmental protection in Sri Lanka, identifying gaps that contributed to
the severity of the disasters.

3. Response and Preparedness: The investigation reviewed the adequacy of
the disaster response, including the timeliness and effectiveness of actions
taken by relevant authorities. The Committee also evaluated the
preparedness levels of the country to handle such large-scale environmental
emergencies.

4. Accountability and Compensation: The Committee focused on identifying
the parties responsible for the disasters and the mechanisms in place to hold
them accountable. It also examined the processes for claiming and securing
compensation for the damages incurred.

5. International Dimensions: The investigation considered the international
legal implications, particularly in relation to the jurisdiction of legal
proceedings and the enforcement of compensation claims.

Findings and Recommendations

The Committee’s investigation revealed critical weaknesses in the legal and
regulatory framework, as well as significant shortcomings in disaster preparedness
and response. The investigation concluded with a series of recommendations aimed
at strengthening Sri Lanka’s capacity to prevent and manage maritime disasters,
ensuring accountability, and securing adequate compensation for the damages
caused.
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I11. Key Findings

e Environmental Impact: The X-Press Pearl and New Diamond disasters have
caused severe and long-lasting damage to Sri Lanka's marine environment. These
incidents led to extensive pollution, including oil spills and hazardous chemicals,
which have impacted marine life, coastal ecosystems, and local communities
dependent on these resources.

e Legal and Regulatory Gaps: The report identified significant gaps in the legal
and regulatory framework governing maritime activities and environmental
protection in Sri Lanka. It highlighted the need for stronger laws, better
enforcement, and improved coordination among relevant authorities to prevent and
respond to such disasters effectively.

e Responsiveness and Preparedness: The response to both disasters was marked
by delays and inadequacies, particularly in terms of immediate actions to mitigate
the environmental impact. The lack of preparedness and insufficient resources were
noted as critical shortcomings in managing these crises.

e Accountability and Compensation: The report emphasizes the need for holding
responsible parties accountable for the damage caused by these disasters. It also
highlights the importance of ensuring adequate compensation for the environmental
and economic losses suffered by Sri Lanka, including the livelihoods of affected
communities.

e Public Participation and Awareness: There was a notable lack of public
involvement and awareness in the processes related to disaster response and
compensation. The report calls for greater transparency and the inclusion of public
opinion in future environmental and maritime governance.

e International and Diplomatic Considerations: The handling of these disasters
involved significant international legal and diplomatic challenges, particularly
regarding the jurisdiction of legal proceedings and the enforcement of
compensation claims. The report suggests the need for Sri Lanka to strengthen its
position in international maritime law and disaster management.

10
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IV. Main Recommendations

i). To the Government of Sri Lanka

1.

It is highly recommended to have a Ministry for the Ocean of Sri Lanka
separately as Sri Lanka has an Ocean which is 9 times larger than the land
area of it. Moreover, in this ocean several utilized and unutilized resources
can be found. Presently it is only the fisheries that has a ministry.

It is strongly advisable to consolidate all governmental agencies associated
with maritime voyages and vessel-related disasters under a single
administrative framework. Such unification would significantly enhance
coordination during emergencies, thereby ensuring more effective and
efficient outcomes.

It is strongly recommended to prioritize and enhance research and studies
related to oceanography. Additionally, bolstering the Ocean University of
Sri Lanka with robust and comprehensive facilities is essential to fostering
academic excellence and innovation in this field.

It is strongly recommended to revise and update Sri Lanka's legal
framework concerning maritime disasters. The implementation of new
legislation, alongside the amendment of outdated laws to reflect
contemporary perspectives, is essential for ensuring effective governance in
this area.

Initiate the establishment of a Coast Guard Maritime Agency modeled after
those in the USA and Australia, within the Sri Lankan Navy. This move
aims to enhance and modernize maritime security, search and rescue
operations, and law enforcement services in Sri Lankan waters.

Enhanced Regulatory Oversight: Strengthen regulations governing the
transportation of hazardous materials, and enforce strict compliance with
international maritime safety standards. Regular inspections and audits of
vessels carrying dangerous goods should be mandated.

if). To the State institutions/bodies in Sri Lanka

1.

It is highly recommended that all Sri Lankan agencies involved in ocean-
related matters establish and recognize a Rapid Action Command Chain.
This command structure should be capable of immediate activation upon
receiving the first alert, ensuring swift and coordinated responses.

Above Command Chain Center should be mandated to produce and submit
quarterly reports on the activities and status of Sri Lanka's maritime zones to
the Parliament.

11
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3. Advanced Vessel Monitoring: Implement an advanced vessel tracking and

monitoring system that includes real-time data on the conditions of cargo,

weather patterns, and ship movements. This system would help in early

detection of potential risks and allow for timely intervention.

iii). To the International (Maritime) Communities

1.

2.

It is highly recommended to have a proper early warning alarm system from
port to port internationally.

In the X-Press Pearl disaster, if the Indian port Hazira had alarmed the
Colombo port regarding this nitric acid leak of the coming ship, a huge
vessel disaster could have been prevented. Sri Lanka now having suffered a
historical disaster can lead to introduce a Certificate of Departure (CoD)
from the ports prior to the acceptance of vessels into the territorial waters
and very especially prior to entering any port in Sri Lanka.

International Collaboration: Strengthen collaboration with neighboring
countries and international maritime organizations to share information, best
practices, and resources for preventing and managing cargo disasters.

Strict Penalties for Non-Compliance: Implement stringent penalties for ship
operators and owners who fail to comply with safety regulations. This
would serve as a deterrent against negligence and encourage adherence to
safety protocols.

12
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SECTION 03- The Discussion

I. Background

The Select Committee of Parliament to investigate into and to make suitable
recommendations relating to the disasters caused by New Diamond and X-Press
Pearl Vessels in the Maritime Zone of Sri Lanka was established by the motion
passed by the Parliament on 12.05.2023.

Initially, the Committee was supposed to compose with 15 Members of Parliament.
However, the Leader of the Opposition in Parliament suggested to increase the
membership of the Committee at the Meeting of the Committee on Parliamentary
Business held on 08.06.2023. The relevant motion was moved on 09.06.2023,
increasing the membership by five members: as accordingly should be three
members from Government and two members from the Opposition. However, at the
Meeting of the Committee on Parliamentary Business held on 07.07.2023, the
Leader of the Opposition in Parliament requested to increase the membership of the
opposition up to three. Accordingly, the Committee on Parliamentary Business
decided to increase the total membership by eight of members, as five members
from the Government and three members from the Opposition. The motion for this
increase was passed on 18.07.2023, and the new composition of the Committee,
now totaling 23 members, was announced in Parliament on 08.08.2023.

As all the endeavors of the Committee are much time consuming, by the motion
passed by the Parliament on 11.08.2023, time duration of the Committee was
extended up to 20.02.2024. Subsequently, by the motion passed by the parliament
on 09.02.2024, time was further extended up to 20.05.2024. And by another Motion
passed on 14.05.2024 extended up to 20.07.2024, then by a motion passed on
10.07.2024, time was further extended until 20.10.2024.

I1. Introduction

The Select Committee of Parliament to investigate into and to make suitable
recommendations relating to the disasters caused by New Diamond and X-Press
Pearl Vessels in the Maritime Zone of Sri Lanka, commenced its deliberations on
20.06.2023 at its inaugural meeting. The main concern of the Select Committee was
to investigate the series of incidents occurred during and after the maritime
disasters, and to present suitable recommendations. At the inaugural meeting, it was
decided to summon all relevant entities, including both government agencies and
private organizations. The Committee held ten meetings, during which officials
from nearly all institutions involved in the disasters were called to provide
evidence. (SECTION 04 of this report)

13
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Most importantly, the Committee sought to gather public opinion on the
compensation process and the environmental damage caused by these disasters. To
this end, the Committee published a trilingual advertisement in national newspapers
and received four responses. The individuals who responded were summoned to
provide their input, and their valuable suggestions are highlighted in this report.
(SECTION 04)

The Select Committee has prepared this report to present its observations and
recommendations to the Parliament based on the evidence gathered during its
proceedings.

I11. Government Institutions / Officials summoned before the Committee

Attorney General's Department

Auditor General's Department

Marine Environment Protection Authority (MEPA)

Ministry of Fisheries

Department of Fisheries and Aquatic Resources

National Aquatic Resources Research and Development Agency (NARA)
National Aquaculture Development Authority (NAQDA)

Central Environment Authority

Department of Coast Conservation and Coastal Resource Management
10. Sri Lanka Ports Authority

11. Merchant Shipping Secretariat

12. Sri Lanka Navy

13. Harbour Master

©CooN R~ WNRE

V. Experts, other Institutions, and community representatives invited to the
Committee

1. Hon. (Dr.) Wijeyadasa Rajapakshe, PC, M.P., Minister of Justice, Prisons
Affairs and Constitutional Reforms

2. Mr. D.G.S. Muhandiramge, former President of the Ceylon Shipping Lines

Ltd

Mr. Dharmakulasingham, Retired Officer from Sri Lanka Foreign Service

INCEE Eco Cycle Lanka (Pvt) Ltd

Team Leaders of the Expert Committee appointed by MEPA

Ms. Dharshani Lahandapura, Former Chairperson of MEPA

ook w
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V. Environmental Impact of X-Press Pearl & New Diamond Vessel
Disasters

a. X-Press Pearl Disaster

X-Press Pearl was a Singapore-registered Super Eco 2700—class container ship. The
vessel entered service in February 2021 and was around 186 meters (610 ft) long. It
was operated by X-Press Feeders.

X-Press Feeders/Sea Consortium is a container shipping group operating out of
Singapore. It is the 14" largest operator by capacity according to the Top 100
ranking for 2021 published by the maritime portal Alpha liner. It feeds
transshipment hubs and ports in East and Southeast Asia, Indian subcontinent, the
Persian Gulf, Mediterranean and Europe.

Singapore-based feeder box ship operator X-Press Feeders has announced that
Shmuel Yoskovitz has become the new CEO of the company. (May 2021)

Yoskovitz was CFO of X-Press and takes over the position of Tim Hartnoll, who
had stepped back into the role in 2017 after Tristan Howitt left the company.
Hartnoll will move back to his role of executive chairman.

X-Press Pearl was built by Zhoushan Changhong International Shipyard Co. Ltd at
Zhoushan, China for Singapore-based X-Press Feeders, along with its sister ship X-
Press Mekong. The 37,000-deadweight tonnes (DWT) container vessel could carry
2,743 twenty-foot equivalent units. The ship was launched on 28 September 2020
and delivered on 10 February 2021. ?

The vessel was deployed on the Straits to Middle East (SMX) service of X-Press
Feeders, from Port Klang (Malaysia) via Singapore and Jebel Ali (Dubai, UAE) to
Hamad Port (Qatar). The return voyage to Malaysia was via Hazira (India) and
Colombo (Sri Lanka). The vessel had made three voyages, calling at Colombo on
17 March, and 18 April, and caught fire shortly after arriving for its third call at the
port on 19 May.

X-Press Pearl carried 1,486 containers, with contents including 25 tonnes of nitric
acid (which can be used in the manufacture of fertilizers and explosives), other
chemicals, cosmetics and low-density polyethylene (LDPE) pellets, when it
departed the port of Hazira on 15 May 2021, arriving off Colombo on 19 May. By
11 May the crew had discovered that a container loaded at Jebel Ali was leaking
nitric acid, and had requested from both the Hamad and Hazira ports to allow it to
be offloaded, but permission was not granted.?

The X-PRESS PEARL (2,743 TEU) is delivered". germanlashing.de. German Lashing Robert Bock
GmbH.Archived from the original on 2 June 2021.
2 https://www.bbc.com/news/world-asia-57327300 (Accessed on the 24 June 2024)

15
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The ship reached Colombo on the night of 19 May and was anchored in the outer
harbor awaiting a berth. The ship did not declare an emergency for the cargo acid
leak. On 20 May the ship's agents requested a re-working of the container. Harbour
Master Nirmal de Silva said as a maritime hub, Colombo had the expertise to help.
The vessel then issued its first report of a fire, which the crew had put out using its
on-board system. It was reported that the ship caught fire on 20 May, 9.5 nautical
miles (17.6 km; 10.9 mi) northwest of the Colombo Port.

i. Timeline of the Incident

1) X-Press Pearl departs from the port of Hazira, India, on 15 May.

2) The containership anchors within the jurisdictional limits of the outer harbour of
Sri Lanka Port Authority (SLPA) at 00:30 AM, 20 May 2021. At 16 hrs of
same day, emissions of yellow and brownish fumes began to appear from the
ship.

3) At 18 hrs 20 May, the Incident Management Team (IMT) comprising MEPA,
SLPA, Navy and Coast guards was activated and held its first meeting.

4) On 21 May, representatives of the four-member IMT undertook an inspection
visit to the X-Press Pearl. Fires were reported on deck. A directive was issued to
the shipping company to take remedial action, who responded by sending a tug
operated by the salvage company SMIT.

5) On 22 May, explosions were heard in the cargo hold and the ship catches fire.

6) On 24 May, the salvage company boards the MV X-Press when the situation
was still under control and tries to control the fire.

7) Around 12 noon on 25 May, loud explosions occur, and the fire engulfs the
entire ship. Multiple containers reportedly fell overboard. All personnel are
evacuated.

8) Several firefighting boats from Sri Lanka and the Indian Coastguards are
deployed on the scene to fight the fire. A ‘boundary cooling’ technique is
applied initially with foam, but when the foam ran out, replaced it with water. A
dry chemical powder is also dropped by air to extinguish the fire. As the fire
raged, an unknown number of containers continue to fall overboard.

9) At the same time, the IMT activates its National Oil Spill Contingency Plan
(NOSCOP) and mobilize 15 stakeholders who had oil spill response assets
(booms, absorbents, etc.) to be on standby. The equipment, however, is
considered inadequate to contain an eventual spill, and its usability is reportedly
compromised by compatibility issues between the different equipment (e.g.
booms).

10) By 31 May, the fire situation is under control. A decision is made to tow the
boat to a refuge site located 50 NM west of the coastline to minimize impacts on
other maritime shipping and the coastal environment.

11) On 1 June, four salvers were able to board and inspect the ship.

16
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12) On 2 June, after towing the MV X-Press for nearly 1 NM, the ship’s aft sinks
around 9 NM (17 km) from the Colombo harbour and 4.5 NM (8 km) from the
coastline. The forward section remains afloat and the bridge section is above
water.

13) The vessel’s bow which was initially buoyant continued to settle down, and on
17 June, it sank completely on the seabed at a depth of about 21 meters. Only
the upper forecastle deck and one of the cranes is currently visible.

14) The approximately 100 kilometer stretch between Negombo and Kalutara is the
most impacted by the plastic spill from the ship. Plastic pellets and other debris
continue to strand on the shoreline.

15) Eight containers have reportedly so far been found on shore. MEPA estimates
that a quarter of the containers may still be on board, the rest being either burnt
or on the seafloor.’

On 31 October, OpenFacto, the French Collective for Open-Source Research,
published an investigation tracking the nitric acid container to Iran, where it was
allegedly sold by a broker company called ChemiPakhsh Paykan and produced by
Esfahan Chemical Industries, a sanctioned affiliate of the Iranian Ministry of
Defense.*

The cargo ship contained a complex mixture of pollutants which have the potential
to have and will continue to have long lasting impacts. Pollutants, especially of this
magnitude, can have long-term ecological effects because of their ability to occur in
the marine environment for a long time. These pollutants can cause habitat
degradation, ecosystem disruption, and population decline of marine species.

ii. Oil Pollution and Chemical Pollution

According to United Nations Environment Programme (UNEP, 2021), satellite
imagery and field observations revealed a continuous oil release from the ship that
persisted for nearly a month. A ‘sheen’ with a thickness of 0.04 to 0.3 micrometers
was visible surrounding the main oil slick, which extended over several kilometers.
The oil slick originated from the vessel and was identified as bunker oil rather than
diesel or other refined products.

3REPORT OF THE UN ENVIRONMENTAL ADVISORY MISSION, JULY 2021 pg. 09

“nttps://openfacto.fr/2021/10/31/pourquoi-la-proliferation-est-mauvaise-pour-les-tortues/
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The cargo laden inside the containers of the X-Press Pearl as per Sri Lanka Ports
Authority (SLPA):

1. Nitric Acid 5. Cosmetic Material
2. Bunkering QOil 6. Methanol

3. Caustic Soda 7. Vinyl Acid

4. Sodium Methoxide 8. Plastic

There were 1,486 containers on board the X-Press Pearl from which at least 81
containers hold 15 different types of dangerous goods as per the International
Maritime Dangerous Good Code (IMDG Code) (UNEP, 2021). Having Hazardous
and Noxious Substances (HNS) could pose a major threat to elevating the potential
impact on marine life. The substances such as Nitric acid, Caustic soda, Methanol,
Sodium Methoxide, and Sodium Methylate and Vinyl Acetate were flammable and/or
soluble. The possibility of burning during fire and solubility in the water was high.
Specially, 25 tonnes of Nitric acid and 1,040 tonnes of caustic soda had the ability to
dissolve in water as their density is significantly higher than that of seawater,
indicating the sinking in the seawater column (UNEP, 2021). In addition, there was a
possibility to build a highly corrosive plume of nitric acid and caustic soda on the
seabed. It could be assumed that the “burnt” and “bleached” carapaces of some dead
turtles found on the beaches explain the sinking behavior of the nitric acid and caustic
soda. The shells and skins of the dead animals might be disintegrated and contacted
with the moving plume of nitric acid and/or caustic soda.

Methanol is highly inflammable and may float on the subsurface forming a plume of
contaminated seawater. This plume may evaporate forming a toxic vapor cloud above
the water surface (UNEP, 2021). This methanol plume which formed just below the
surface might adversely impact pelagic marine organisms. There were 9,700 tonnes
of epoxy resin loaded in 347 containers, while this was not classified as a dangerous
good in the cargo manifest, epoxy resin has the capability of being harmful to the
environment based on its formulation. The liquid form of the epoxy resin is the most
dangerous to the environment. Epoxy resin is toxic to aquatic life and can have long
lasting effects on marine fauna. It is also harmful if ingested and can cause severe
skin and eye burns (UNEP, 2021).

iii. Air Pollution

Most of the containers on the X-Press Pearl were filled with highly toxic chemicals,
including nitric acid, sodium hydroxide, highly volatile cosmetic chemicals, and
plastics. As the ship burned, many of these chemicals and materials decomposed,
releasing harmful chemical vapors into the atmosphere. The combustion of materials
released air pollutants such as soot, particulate matter, nitrogen oxides, sulfur dioxide,
dioxins, furans, heavy metals, other organic pollutants, and greenhouse gases (carbon
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dioxide and carbon monoxide), with emissions varying based on the materials burned
and the temperature. Depending on meteorological conditions, these pollutants could
disperse into surrounding areas. Observations recorded by the National Building
Research Organization (NBRO) indicated that the pollutants were carried inland as a
plume. At that time, the prevailing winds were from the west and southwest. An
incident analysis model created by NBRO identified that an area of approximately
120 km? around the Ja-Ela suburb was prone to high exposure. Air pollutant levels
within this area were occasionally measured by a group of officers, while particulate
matter levels were continuously monitored at three pre-identified locations:
Pamunugama, Minuwangoda, and Ja-Ela. The monitoring revealed that the pollutants
from the combustion were dispersed as a plume at a relatively high altitude, aided by
favorable meteorological conditions. High pollution levels were observed close to the
ship, but no significant levels were recorded in the identified critical area.
Additionally, peak pollution levels exceeding national standards were monitored for a
few hours.

iv. Marine and Coastal Pollution

The UNEP (2021) reported that a wide assortment of plastics in various sizes and
conditions were washed ashore, originating directly from the wreck and the lost
containers. These included:

i. Various types of plastic pellets (Linear Low-Density Polyethylene (LLDPE),
Low-Density Polyethylene (LDPE), and High-Density Polyethylene (HDPE))
ii. Burnt plastic fragments of various sizes, ranging from microplastics (<5 mm)
to macroplastics (>5 mm)
iii. Other debris and cargo
iv. Foam and sludge of unknown composition

Plastic pollution and other debris were found along approximately 300 km of Sri
Lanka's western, southern, and northern coastlines, transported by ocean currents.
The shoreline of Gampaha district was the most heavily impacted by plastic debris,
with the pollution concentrated around a 5 km coastal stretch north of Colombo, with
Sarakkuwa beach as its epicenter. Even a year after the X-Press Pearl catastrophe,
significant challenges persisted in cleaning up the affected beaches (Perera et al.,
2022). Small plastic pellets typically settle on the sand surface, but with tidal changes,
they easily mix with the sand. The UNEP (2021) observed layers of plastic pollution
embedded in the sand, with depths reaching several dozen centimeters, particularly at
Sarakkuwa beach. Additionally, plastic pellets were found mixed with coastal
vegetation, further complicating recovery efforts (Perera et al., 2022).
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According to UNEP (2021), by 17" July 2021, 251 dead turtles and more than 45
cetacean carcasses had washed ashore following the incident. Carcasses continued to
be collected daily beyond this date. Among the five sea turtle species recorded in Sri
Lanka, four were confirmed to have washed ashore after the X-Press Pearl incident:
Olive Ridley (Lepidochelys olivacea), Hawksbill (Eretmochelys imbricata),
Leatherback (Dermochelys coriacea), and Green turtle (Chelonia mydas). The
majority of deaths were of Olive Ridleys, the most common species in Sri Lankan
waters. There were also suspected deaths of Loggerhead turtles (Caretta caretta)
(Liyanage et al., 2023; Sunday Times, 2021).

The X-Press Pearl container ship with a capacity of 36,000 MT set sail from the
Persian Gulf port of Jebel Ali in the UAE on May 10, 2021 to Hamad Port in Qatar
on May 11 and then to Hazira port in Gujarat India on 15" of May. However, it was
denied entry and headed out to the Arabian Sea before arriving at the outer harbour of
Colombo on the 19", The ship had a fire onboard on the 18" of May and it continued
till the 22" when there was an explosion on board. The ship was anchored 9.5 km
northwest of the Colombo Port. The cargo exploded on the 25th and the vessel sank
on 2" June. Here, we try to assess the risk that the management of the ship took in
terms of managing risks of adverse weather risks while carrying hazardous materials
adjudged to be risky. The ships cargo manifest included 1,486 containers, with toxic
contents including 25 tonnes of nitric acid and 78 MT of plastic nurdles. The risks
onboard were such that the ship was denied entry at Hazira in India. May and June
are the months which have most frequent cyclones and severe storms in the Arabian
Sea. Cyclone Tauktae (Category 4) originated on the 14" of May from a low pressure
disturbance in the Arabian Sea observable on the 13™. It reached peak wind speeds of
160-170 kmph. Predictions for the tracks of the cyclone were available from
prediction centers. The cyclone tracked to the North before dissipating by the 19th
over Gujarat and Rajasthan states. The X-Press Pearl track intersected with the
Tauktae's track soon after it was denied entry into Hazira port on the 15™. The ship
moved away from the coast before travelling to Colombo presumably to avoid the
worst of the cyclone. However, the reports were that the cargo was moved around due
to the inclement weather and this may well have contributed to the fire on-board on
the 18™. Severe Cyclonic Storm Yaas followed in the Bay of Bengal originating on
the 23 of May and making landfall 5 days later. Its peak wind speeds reached 130-
140 kmph. The long range impact of this cyclone on Sri Lankan seas would
complicate fire-fighting efforts. In retrospect, the X-Press Pearl ship's management,
harbour Authorities and maritime agencies could have taken a variety of steps to
avoid exposure reduce the risks to the ship, the ocean and the littoral. In the face of
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extreme ocean weather risks, the X-Press Pearl has taken a route which led to high
risk and a tragic disaster.>

The investigation into the X-Press Pearl will rumble on. Attention will inevitably
focus on the shipper of the nitric acid and the owners of the ship itself. Investigators
may take a long, hard look at the (in)actions in the ports of Hamad and Hazira, where
it would seem lessons could or should be learnt.

To many observers, the X-Press Pearl incident is just another regrettable case of the
global shipping industry and its ruling authorities signing up to conventions and codes
of conduct and then ignoring them at the first sign of trouble. Why does it have to be
inevitable that whenever a maritime disaster occurs, the ports en route, their local
authorities and national governments are so often found wanting, seemingly unable or
unwilling to help?

b. New Diamond Disaster

The New Diamond, transporting approximately 270,000 metric tonnes of crude oil
from the port of Mina Al Ahmadi in Kuwait to Paradip Port in India, suffered a fire
on 3" September 2020. This incident occurred due to a diesel leak in the main engine
room, approximately 38 nautical miles off the east coast near Sangamankanda, Sri
Lanka. According to the Marine Environment Protection Authority, the oil spill had a
magnitude of around 300 cubic meters.

Sri Lanka’s coastal belt includes crucial and sensitive ecosystems such as coral reefs,
seagrass beds, estuaries, lagoons, and beaches where turtles frequently nest.
Additionally, the surrounding ocean is a vital habitat for marine mammals, including
whales and dolphins. The potential impact of such an oil spill could be catastrophic.
The environmental damage assessment considered four main factors: the impact on
Sri Lanka’s fisheries and marine life, property damage, impact on tourism and other
economic aspects, and miscellaneous costs.

The Sri Lankan Attorney-General charged the ship's captain with causing an oil spill
and sought a fine of US$1 million (S$1.3 million), which the Colombo High Court
reduced to US$65,000.°

SAlahakoon, Nipuni, Lareef Zubair, Tuan Hadgie, and Yoosuf Razi. "Did the Xpress-Pearl Ship
Management Neglect Extreme Weather Risks in May 2021 contributing to its, fire, explosions and
capsizing and the ensuing ecological and social disaster?." In AGU Fall Meeting Abstracts, vol. 2022,
pp. NH45C-0475. 2022. Publication: AGU Fall Meeting 2022, held in Chicago, IL, 12-16 December
2022, id. NH45C-0475. Pub Date: December 2022

Shttps://www.straitstimes.com/asia/south-asia/sri-lanka-to-sue-singapore-shipping-company-for-
marine-pollution
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SECTION 04- Discussions and Supportive Documents

I. Records and Highlights of the Committee Meetings held

A. The inaugural meeting held on 20.06.2023

During the inaugural meeting, the Chair sought input from the Committee members
on the future proceedings of the Committee. At this meeting, the Hon. (Prof.) G.L.
Peiris outlined five key aspects of the X-Press Pearl disaster:

i. The reason for the delay to file the case

It is generally stipulated that legal action for such disasters should be initiated within
24 months. However, in this case, the lawsuit was filed only after a 23-month delay.
Despite the significant financial loss incurred by Sri Lanka, estimated at
approximately US$ 6.4 billion, the reason for this delay should be thoroughly
investigated, given the magnitude of the loss.

ii. The forum (Where the case is filed?)

It is crucial to determine the chosen jurisdiction for this case, whether it is Sri Lanka,
Singapore, or another country. Given that the disaster occurred in Sri Lankan waters,
Sri Lankan law is undoubtedly applicable to the compensation process. Therefore, it
is crucial to evaluate the benefits of filing this case in Singapore. At first glance, a
potential disadvantage is apparent, as the Sri Lankan government would incur
substantial costs to send all witnesses to Singapore.

iii. The data needed to file the case

It has been indicated that Sri Lankans were not permitted to approach the vessel. If
this is true, it is possible that valuable material assistance required for the case was
lost. Given that this disaster occurred within Sri Lankan territorial waters, it is
essential that local individuals be granted the necessary access to inspect and assess
the situation.

iv. The allegations of bribery

It is a curious fact that a bribe of US$ 250 million was allegedly given to a Sri Lankan
individual in relation to the unsuccessful attempt to secure compensation for this
disaster. If true, it would be the highest bribe ever given to a Sri Lankan person. It is
essential to uncover the truth about this matter, as it has caused significant public
unrest
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v. Limitation of Liability

According to a multilateral agreement developed in London, there is a liability
limitation set at approximately 19 million Sterling Pounds (£). However, the litigation
costs are likely to exceed this amount. It is essential to determine whether this
liability limitation is applicable to the current case.

Other suggestions proposed at the meeting.

The relevant parties were paying US$ 22.5 per person per day for the beach
cleanup. However, these payments have now been withheld due to a letter of
undertaking signed between the Attorney General and the ship’s
representatives. This agreement was made without informing MEPA, and the
reason cited is the lack of facilitation for wreck removal.

Sri Lanka has not signed the convention related to the limitation of liability,
unlike the UK and Singapore. Therefore, filing this case in Sri Lanka would
be more advantageous for the country.

This vessel disaster has caused significant damage to the trust between the
government and the public.

A thorough investigation into the incident that has already occurred should be
conducted.

A profound discussion is required to prevent such disasters in the future.

The Committee on Public Enterprises (CoPE) had given some
recommendations regarding this vessel disaster profoundly to MEPA,
However, these recommendations have not been successfully implemented to
date.

The damage assessment of this vessel disaster was halted at Negombo, yet
significant destruction beyond Negombo is evident.
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B. The second meeting held on 27.06.2023

Following individuals were summoned to the Committee representing the Attorney
General’s Department:

e Mr. Sanjay Rajaratnam, the Hon. Attorney General
e Mr. Vikum De Abrew, Additional Solicitor General
e Ms. Nayomi Kahavita, Senior State Counsel

According to the Attorney General, two cases have been filed in connection with the
X-Press Pearl vessel disaster. The first is a criminal case against the captain of the
ship and the Board of Directors of the local agent, "Sea Consortium Lanka." The case
had been brought before the Colombo High Court, where indictments were served on
the captain and the members of "Sea Consortium Lanka" under the "Marine Pollution
Prevention Act." During a pre-trial conference, the defense lawyers raised
preliminary objections regarding the indictments, prompting the High Court Judge to
schedule a hearing on these objections.

The Attorney General, representing the state, and private parties have been requested
to submit their written arguments, and the court has scheduled the case for a
preliminary hearing in July 2023. This pertains to the criminal proceedings.

Regarding the civil case concerning environmental claims, this matter has garnered
significant media attention and sparked debates in Parliament. Concerning the
environmental claim, the Attorney General received a report from the Marine
Environment Protection Authority (MEPA), along with an expert committee report.
Initially, the Attorney General's Department issued a preliminary report, which was
subsequently reviewed by us and other stakeholders, including an Australian legal
consultant hired by the Attorney General with cabinet approval. The entire MEPA
report was thoroughly examined by the Attorney General.

The final report for filing was received on 23" January 2023. Upon reviewing the
report, the Attorney General had to decide whether to file the action in Sri Lanka or
Singapore. The Attorney General opted to file in Singapore for three reasons: first,
the ship owner, operator, and Chairman of the Shipping Company are all domiciled in
Singapore, making the defendants' domicile in Singapore a key factor; second,
Singapore is an international maritime hub with an advanced judicial system
equipped to handle disputed marine claims; and third, the Attorney General aimed to
internationalize the issue. Based on expert opinions from the Australian legal
consultant and lawyers in Singapore, the Attorney General made a considered
decision to file the action in Singapore, which was submitted on 25" April 2023.
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The Attorney General's decision to file the action in Singapore was validated when
lawsuits were filed against the Singaporean companies, including the ship owner and
the insurer. On 23 May 2023, the shipping insurer, known as the P&I Club, acting
on behalf of the owner, sent a letter to the Government of Sri Lanka via the Attorney
General, requesting a discussion on several matters related to the environmental
claim. They outlined eight issues and expressed a desire to address the environmental
claim in particular. The Attorney General promptly brought this to the attention of the
Cabinet, which instructed him to pursue discussions with the P&l Club. Subsequent
correspondence ensued. Eventually, the Attorney General briefed the Cabinet on the
developments, leading to the Cabinet appointing a delegation from Sri Lanka. Headed
by the Attorney General, the delegation included two officials from the Attorney
General’s Department, the Additional Secretary to the President handling logistics,
the Secretary to the Ministry of Urban Development and Housing overseeing MEPA,
the Chairman of MEPA, the Director General of Merchant Shipping, the Director
General of the Department of Fisheries and Aquatic Resources, and Australian legal
consultants.

There were nine members in total. They were in contact with the P&I Club to arrange
the discussion in Singapore, as the Club had expressed concerns about coming to Sri
Lanka due to the adverse publicity and various security fears. Thus, for security
reasons, they preferred a neutral venue, specifically Singapore. The Attorney General
decided to schedule the meeting between the 17" and 25" of July (2023).

Although the Attorney General had taken steps to file action in Singapore, an
unexpected event occurred. On 16" March 2023, the Attorney General was informed,
unbeknownst to all stakeholders—including MEPA, the Department of Fisheries &
Aquatic Resources, the Sri Lanka Coastguard, and the Sri Lanka Navy—that the P&l
Club had initiated proceedings in the London High Court to establish a limitation
fund. This was first brought to the Attorney General’s attention via an email on 16"
March 2023. While the Government of Sri Lanka and the Attorney General were not
parties to this action, stakeholders such as MEPA, Sri Lanka Customs, and the
Department of Fisheries & Aquatic Resources were involved. The P&l Club had
preemptively filed this action in London, anticipating environmental claims being
filed in Sri Lanka, Singapore, or any other jurisdiction. As a result, they secured a
limit for any claim, meaning that regardless of the jurisdiction in which the Attorney
General filed the claim, the final amount would be capped at £19.8 million.

They filed the action in London, and as part of this process, they were required to
serve papers to the respondents, which they did. The decree of this case is scheduled
to be delivered on 3™ July. Consequently, the subject of limitation funding is now
relevant to Sri Lanka. The Attorney General needed expert opinion, and since the
action was filed in London, it was necessary to obtain legal advice from there. The
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Attorney General briefed the Cabinet and sought approval to retain a King’s Counsel
in the UK, Mr. Macdonald Eggers. With the Cabinet's approval, Mr. Eggers was
appointed, and his legal opinion was obtained.

When the action was filed in Singapore, the Attorney General focused on
environmental damage due to negligence(“ernecBERF»®”) —specifically,
negligence on the part of the ship captain and crew. However, to challenge the
limitation fund in London, the Attorney General could not base the case on
negligence alone. Instead, it was necessary to demonstrate recklessness
(“esBvm8 @s3¢c®”). The Attorney General needed to prove that there was
recklessness on the part of the ship captain when bringing the ship into a Sri Lankan
port. For example, this could involve proving the existence of a fire or a nitric acid
leak on board. Once the Attorney General was served papers, he had 30 to 60 days to
respond. According to the legal advice from supporting lawyers in London, it was
recommended that Sri Lanka wait until the papers were officially served after 3 or 6
July, providing the Attorney General with a 30 to 60-day timeframe to file the case.

In summary, the Attorney General has filed two cases: a criminal case in the High
Court and a civil action in Singapore. The Attorney General was also preparing to file
a third case in London to challenge the limitation fund. All these cases were initiated
by the Attorney General on behalf of the Government of Sri Lanka. Additionally,
there were four fundamental rights applications filed involving the Attorney General,
the Government of Sri Lanka, and various stakeholders. One was filed by His
Eminence the Cardinal, another by civil society litigants, and others by fisheries
companies. The Attorney General is a party in all these cases, where objections have
been filed, pleadings completed, and the matters scheduled for arguments. Moreover,
the Attorney General learned from the media that several parties had filed actions in
the Commercial High Court against the ship owners, where neither the Government
of Sri Lanka nor any state stakeholders were involved.

C. Third Meeting held on 18.07.2023

The following individuals from the Marine Environment Protection Authority
(MEPA) were summoned to this meeting:

e Mr. Jagath Gunasekara, General Manager

e Mr. T.G.I.P Amaranayake, Assistant Manager (Operation)

e Mr. H.T. Nilantha Indika, Manager Operation (Acting)

e Mr. D.R.C. Jayawardhana, Accountant

e Ms. W.H.A.S.K. Hitibandara, Assistant Manager (Human Resources)

e Mr. S.M.C. Kumarage, Assistant Manager (Administration)
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Mr. K.P.K.I.U. Fernando, Assistant Manager (Planning)
Mr. R.N. Priyadharshana, Manager (Operation), Deputy Manager (Province)

Key factors presented at the meeting.

1.

MEPA was established under the Marine Pollution Prevention Act No. 35 of
2008. Its main objectives are to prevent, control, and minimize marine
pollution in the Maritime Zone of Sri Lanka, which is eight times larger than
the land area of Sri Lanka. They are particularly vigilant about the damage
caused by vessels entering the Maritime Zone of Sri Lanka.

On 20" May 2021, MEPA was informed by the Sri Lanka Navy of foggy
smoke emanating from a vessel in the Maritime Zone of Sri Lanka. Upon
investigating, MEPA discovered that the vessel was a container ship and there
was a potential risk of an oil spill. In such emergency situations, the National
Oil Spill Contingency Plan (NOSCOP) is activated. According to this plan,
the Incident Management Team was convened via Zoom, and all 15 members
were briefed. Relevant personnel and equipment from the concerned
institutions were also instructed to be on standby.

The Sri Lanka Navy examined the vessel and discovered a small flame on
board. Subsequently, tugboats from the Sri Lanka Ports Authority were used
to perform boundary cooling with water. To prevent the flame from spreading,
a discussion was held with the Head of the Navy Camp of the Sri Lanka Ports
Authority and Air Force officials.

Under Section 24 of the Marine Pollution Prevention Act, directives can be
issued to a vessel if there is an imminent threat. Given that the vessel
contained harmful chemicals, directives were issued to the ship agent, the ship
captain, and the P&I Club (the insurance company) to control the fire and seek
assistance from other countries if necessary.

Another directive was issued stating that if the fire could not be controlled, the
vessel should be removed from the Maritime Zone of Sri Lanka as soon as
possible.

The letters conveying these directives were delivered via email and by hand
on 21% and 25" May, and the relevant parties acknowledged receipt of the
letters.

The vessel exploded, causing most of the containers onboard to fall into the
sea. The coastal areas of Sarakkuwa and Negombo were affected by debris
from the vessel.
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8.

10.

11.

12.

13.

14.

15.

16.

The beach cleanup process began on 26" May 2021. To date, 1,700 metric
tonnes of waste have been removed from the beaches. The cleanup efforts are
still ongoing in coastal areas such as Negombo and Puttalam.

The P&I Club, the insurance company, was presented with 13 interim claims,
of which only 4 were approved. From these approved claims, a total of 1.6
billion rupees has been received. Interim claims 5 through 8 have also been
approved, but no payment has been received yet for these. Interim claims 9
through 13 are still pending approval.

Payments for the interim claims were halted due to a breach of the wreck
removal conditions outlined in the letter of undertaking signed between the
Attorney General and the ship owners, a detail that was entirely unknown to
MEPA.

The prescribed rate for beach cleanup was 180 dollars per person per day.
This higher rate applied during the initial days due to the large amount of
waste. A total of 3.6 million dollars was received for this effort.

The P&I Club initially misrepresented MEPA as a fully government-owned
institution, suggesting that MEPA could not claim damages. MEPA clarified
that it is a semi-governmental institution and reaffirmed its right to present
claims. Following this correction, the P&I Club agreed to provide 22.5 dollars
per person per day for beach cleanup, with work scheduled from 8 a.m. to 2
p.m.

The vessel had an insurance scheme for the wreck removal process. However,
the Hon. Ali Sabry, the former Minister of Justice, appointed a Wreck
Removal Committee, which held weekly meetings involving various
institutions, including MEPA and the Attorney General’s Department.

The first part of the vessel was removed in February 2022, with the delay
primarily attributed to the South East Monsoon rains. The P&I Club requested
the removal of the second part of the vessel through a separate letter, which
was completed in January 2023.

Due to the vessel's weight, customs procedures were delayed according to
national law. The P&l Club has exploited this delay to avoid proper
compensation. An American company named ‘'Resolve’ removed the
underwater debris under MEPA's supervision, but payment for this work has
not yet been made.

MEPA initially rejected compensation in rupees and requested it in dollars. At
that time, one US dollar was equivalent to 202 rupees. However, when the
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18.

19.

20.

21.

22.

23.

24,

25.

26.

rupee began to fluctuate, the insurance company attempted to make the
compensation in rupees. Despite this, the Department of Fisheries and Aquatic
Resources accepted the compensation in rupees.

MEPA lodged a police complaint at the nearest police station and, through the
Attorney General, prepared a criminal court case. Meanwhile, a civil case was
filed in Singapore. According to Mr. Gunasekara; General Manager- MEPA,
when the fault lies with the vessel, it is advantageous to pursue a large claim
exceeding the limits.

MEPA issued its first report on the disaster on 5 September 2021, in which it
claimed compensation of 1.9 billion dollars. This amount included provisions
for future damages.

There are ongoing damages that continue to pose significant risks to the
country and its communities.

Under international law, information should be collected over a period of five
years to assess and estimate the damage.

An expert committee was appointed to investigate the vessel disaster,
consisting of 44 members from 11 institutions.

MEPA appointed a legal committee consisting of three lawyers. The
committee concluded that filing the court case in Sri Lanka might offer some
advantages. However, the Attorney General ultimately decided to file the case
in Singapore. Nonetheless, sufficient legal provisions exist in Sri Lanka to file
a civil case for this incident.

It is common for environmental damage assessments to experience delays. In
this case, the expert panel that compiled the report did not work full-time, and
their payments remain unresolved. Additionally, the chaotic situation in the
country at that time further contributed to the delay.

The second report presented by MEPA includes damages identified up to 30
November 2022.

Previously, MEPA was under the Ministry of Ports and Shipping, but it was
transferred to the Ministry of Environmental Affairs under 'Mahinda
Chinthana." Despite this shift, MEPA did not receive adequate attention as a
regulatory body compared to other large institutions, and a lack of
coordination was also an issue.

All compensation funds have been deposited into the Central Bank account in
rupees, and all transactions are conducted through the Central Bank.
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28.

29.

30.

31.

32.

33.

When MEPA sought to incorporate international laws into the Marine
Pollution Prevention Act, even local government entities raised objections.
The conventions that Sri Lanka has signed and not signed are listed below:

Conventions - Signed Conventions - Not Signed

I) International Convention on Civil I) International Convention on Civil
Liability for Oil Pollution Damage Liability for Bunker Oil Pollution Damage
(CLC) (Only for Oil Tanks) (BUNKER)

I1) The HNS Convention (Hazardous I1) The International Convention on Oil
and Noxious Substances by Sea Pollution Preparedness, Response and Co-
Convention) (Only for Chemical operation (OPRC) (For Chemical Spills)

disasters) (Not entered into force yet)

III) Fund Convention I11) The Protocol on Preparedness,
Response and Co-operation to pollution
Incidents by Hazardous and Noxious
Substances (OPRC-HNS Protocol)

MEPA is currently developing a 'Potential Polluter Levy' to be applied to all
vessels entering Sri Lankan ports. A levy of 60 cents per tonne could be
implemented for oil tankers, while a levy of 40 cents per gross tonne could
apply to other vessels. This special levy could potentially generate 250 million
dollars annually.

MEPA suggested establishing a 24-hour operations room staffed with well-
trained personnel to handle related matters.

The vessel owners may refuse to pay compensation due to the irresponsible
behavior of the media and statements made by Sri Lankan authorities.

The samples of the waste such as plastic nurdles had been sent to the
Government Analyst and even to France for additional testing.

A 'Blew Machine," invented by a Sri Lankan, was used to clean deep surfaces.
An institute agreed to pay $3,750 per day for its operation, but the P&I Club
did not agree to cover this cost. As a result, the machine's operation was
terminated, and the due payments were fully settled.

Thirteen top management positions at MEPA are currently vacant, making it
challenging to carry out the functions effectively.
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34. MEPA has demanded compensation for the damage to tortoises, the

introduction of nitrogen into the sea, and the costs associated with oil spills,
completing the economic model of the marine environment.

35. Fisheries activities were banned from Negombo to Panadura. While the direct

income losses of fishermen in the affected area were initially considered,
losses for other fishermen will be calculated in the future.

36. Compensation breakdown of MEPA:

Compensation Amount US$
Damage Cost of Oil Spill 58 million
Damage Cost of Nitrogen added to the Ocean 56,875 million
Damage Cost of Air Pollution and human -

health impact 15 million
Turtles and associated Economic Loss 4.2 million
Damage Cost due to the Dioxin 78 million
Loss of non-use value of turtle 38 million
Impact for whales 35 million
Micro Plastic related Damages 1.286 billion
Cost to the Fish Consumers 307 million
Cost for the Beach Users 3.85 million
Direct Loss to the Fishing Industry 186 million
Impact on Fisheries Livelihood 1,960 million
ggﬁ]r;;gl ASCSZZE m;?; the Institutional and 7,559 million
Future Cost 23.5 million
Monitoring Cost 104 million
Restoration Cost 12 million
Total 6.483 billion

37. MEPA has not received the assessment for the indirect loss yet.
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D. Fourth Meeting held on 27.07.2023

Following individuals were summoned to this meeting.
Harbour Master’s Office

e Capt. K.M. Nirmal P. Silva — Harbour Master
e Mrs. Aparna Thilakarathne, Chief Law Officer

Department of Fisheries and Aquatic Resources

¢ Mr. R.A.D.S.Ranathunga—Additional Secretary (Fisheries Resources Management)
e Mr. S.J. Kahawaththa — Director General
e Mr. D.M.D.T. Peiris — Assistant Director (Negombo District Office)

National Aquatic Resource Research and Development Agency (NARA)

e Prof. M.J.S. Wijeyaratne — Chairman

e Dr. T.D.K.D. Tennakoon — Director General

e Dr. K AW.S. Weerasekara — Head, Environment Studies Division

e Dr. W.N.C. Priyadarshani — Head, Fishing Technology Division

e Mr. S.R.C. Ranaweera — Head, National Hydrographic Office

e Mr. K. Arulananthan — Head, National Institute of Oceanography & Marine
Sciences

Facts mentioned by the Harbour Master

1. The X-Press Pearl vessel, a regular caller to the Port of Colombo, was on its
third voyage when the disaster occurred, being only three months old at the
time. Due to a cyclone in the Arabian Sea, it arrived late in Sri Lankan waters
at 00:30 hrs on 20" May 2021. The vessel's fixed route included stops in
Malaysia, Jebel Ali-UAE, Hamad-Qatar, Hazira-India, Colombo Port and
Singapore.

2. A nitric acid leak was detected at Hamad Port in Qatar but was not addressed
despite being reported. Subsequently, Hazira Port in India informed that they
were unable to carry out the necessary repairs.

3. Sri Lankan authorities were not informed of any potential danger in advance.
The Harbour Master stated that it is the responsibility of the ship's captain to
report any abnormal situations.

4. The Harbour Master received an email from the ship notifying about the leak
10 hours after it had anchored in Sri Lankan territorial waters. This was the
first notification of the issue.
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5. Information from ships is recorded in three ways, each retained for a specific
period depending on capacity:
i. Voice Communications
Ii. Automatic Identification System (AIS)
Ii. Radar
Mr. Silva revealed that the voice communication records were unavailable
from 4" May, 2021. However, a thorough investigation began in early June
by the Criminal Investigation Department (CID), involving their IT experts.

6. The captain failed to act, though he could have implemented essential
preventive measures.

7. During the salvage plan the ship was cut into three pieces. The first part was
the accommodation part and the main part also cut into two pieces.

8. The captain's license for the X-Press Pearl was issued by Russia, and it is
Russia's responsibility to revoke it.

Facts revealed by the Ministry of Fisheries and National Aquatic Resource
Research and Development Agency (NARA)

1. A fishing ban was imposed immediately after the X-Press Pearl disaster,
following notification from MEPA. The initial message indicated that a vessel
was on fire and warned that the fishing industry could be affected by the
chemicals and hazardous materials on board.

2. The banned zone was determined by NARA using numerical modeling. While
the model accounted for the impact of chemicals, it did not include the effects
of burned plastic.

3. Four major damages to the fishing industry were observed:
i. Environmental damage.
ii. Economic loss due to reduced fish consumption by people.
iii. Livelihood damage to the fishing community caused by the fishing ban.
iv. Damage to fishing equipment from the vessel's hazardous waste.

4. A report had been summoned by the Central Bank regarding the economic
damage caused by the disaster to the country.

5. Although the assessment focused solely on the fishing ban zone, it was
repeatedly noted that the entire coastline of Sri Lanka would be affected.

6. Due to insufficient facilities in Sri Lanka, sediment samples were sent to
foreign laboratories. Additionally, NARA conducted frequent testing and
research.
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7.

10.

Plastic contamination was detected in fish samples, with plastics found
lodged in their gills. Microplastics, which are not visible to the naked eye, can
persist in the environment for over 100 years.

Damage occurred when the ship was cut, particularly affecting the containers.
Despite instructions not to cut the containers, they were damaged during the
process.

The Inter-Ministerial Committee, led by the former Minister of Justice, Hon.
Ali Sabry, was highly successful in its efforts.

In the absence of a dedicated Ministry for Ocean Affairs, the Ministry of
Fisheries plays a crucial role. It is essential to support and promote studies
related to the ocean, including the development of the Ocean University.

E. Fifth Meeting held on 08.08.2023

Following individuals were summoned to this meeting.

Sri Lanka Navy

¢ Rear Admiral R.A.P.P. Rathnayake, Director General (Operations)
e Commodore A.D. Weerasinghe, Director (Naval Operations)
e Commander (C) E.D.S. Dissanayake, Senior Staff Officer (Operations)

Department of Coast Conservation and Coastal Resource Management
e Eng. Mr. R.A.S. Ranawaka, Director General
e Mr. D.T. Rupasinghe, Chief Engineer (Research & Development)
e Mrs. Panchali Fernando, Legal Officer

Central Environmental Authority

e Mr. Ajith Weerasundara, Deputy Director General- Waste Management
e Mr. M.M.C.S.K. Malwana, Director-Hazardous Waste & Chemical Management
e Mr. M.L. Janith Shanika, Senior Executive Officer - HW & CM

Facts revealed by the Sri Lanka Navy

1.

It is the sole responsibility of the ship's captain to notify the nearest port when
there is an issue with the vessel. The port authorities then inform the ship's
local agents. For minor issues, the ship may be permitted to continue its
journey. However, for significant issues, the captain must direct the vessel to
undergo necessary repairs. Unfortunately, the captain of the X-Press Pearl
failed to fulfill this responsibility.
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2.

From the moment the Navy was informed about the disaster, the Maritime
Rescue Coordination Centre, which operates under the Navy was activated
since the Navy is responsible for ensuring the safety of life at sea.

The first information the Navy received about the disaster came from the
Harbour Master.

The firefighting equipment currently available to the Sri Lanka Navy is
insufficient to handle unexpected maritime disasters.

A national action plan was prepared by the Merchant Shipping Secretariat, but
it was not effectively implemented.

On 21% May 2021, immediately following the incident, Indian vessels arrived
in Sri Lanka to support the Sri Lanka Navy.

Relevant authorities must take action in three phases during such disasters:
'before the disaster,' 'during the disaster," and "after the disaster.'

Facts revealed by the Department of Coast Conservation and Coastal Resource
Management

1.

The Department of Coast Conservation and Coastal Resource Management
participated in post-disaster management as a supporting agency and
conducted activities as a stakeholder of MEPA. Their role is defined under the
National Oil Spill Contingency Plan (NOSCOP). According to the Act, they
are authorized to manage the ocean up to 2 km beyond the island, while this
disaster occurred beyond their jurisdiction, at a distance of 9km. Despite this,
they actively collected pollutants that reached Sri Lankan beaches from the
outset.

Only MEPA has the authority to conduct beach cleanups beyond the restricted
zone within which they are mandated to operate.

Facts revealed by the Central Environmental Authority.

1.

2.

The Central Environmental Authority is primarily responsible for waste
management. According to the information received, the vessel carried
hazardous chemicals which, due to the explosion, became mixed and resulted
in the accumulation of hazardous waste. This waste, which reached our
coastal zone, was subsequently cleaned up by the Authority under MEPA's
guidance.

The Central Environment Authority is bound by three International
conventions:
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3.

4.

e Basel Convention

¢ Rotterdam Convention

e Stockholm Convention
Under the Basel Convention, hazardous chemicals being transported between
countries must be reported to the environmental authorities of the respective
countries. However, in this case, no such notification was made.

The Central Environmental Authority now holds a list of the hazardous cargo
contained in the X-Press Pearl vessel.

The primary shortcoming observed is a lack of coordination. Despite
numerous discussions on disaster management since the 1990s, these plans
have not been effectively implemented. Although various plans exist, the
necessary infrastructure to activate them remains minimal.

F. Sixth Meeting held on 15.08.2023

Following individuals were summoned to this meeting:

Sri Lanka Ports Authority

e Mr. Keith D. Bernard, Chairman
e Captain Nirmal Silva, Harbour Master
e Mrs. Aparna Thilakaratne, Chief Law Officer

National Aquaculture Development Authority

e Mr. Jayantha Wijeratne, Chairman
e Dr. (Mrs.) J.M. Asoka, Director General
e Mr. M.G.G. Gunasena, Director

Merchant Shipping Secretariat

Mr. P.V.T.P. Chandana, Director (Engineering)

Facts revealed by the Sri Lanka Ports Authority

1.

All emails received by the Harbour Master have been preserved; However, the
ship agent has reported that the emails they received during this period are
missing.

The ship's Voyage Data Recorder (VDR) data is overwritten every 12 hours.
According to the Harbour Master, the VDR records of the X-Press Pearl
vessel are currently in the custody of the Crime Investigation Division (CID).
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3. The limited availability of firefighting equipment and the lack of specialized
expertise in this area have created numerous challenges in the maritime sector.

4. Currently, there are ongoing developments with a plan to double the capacities
over the next two years, including the expansion of the Colombo North Port
(CNP).

5. The London P&I Club (the insurance company) appointed two companies for
the recovery operations. Resolve Marine from Singapore handled the removal
of debris scattered beyond a 1000-meter radius from the main site, completing
this task last year (2022). However, processing and disposal are still ongoing.
The main wreck removal was contracted to Shanghai Salvage.

6. The Merchant Shipping Secretariat was informed about the decision to tow
the ship away.

The facts revealed from the National Aquaculture Development Authority
(NAQDA)

1. There were approximately 73 approved fish cages in the affected area, of
which 55 were operational. Due to the disaster, there was significant fish
mortality, and compensation of around Rs. 11.5 million was assessed.

2. The scientific observations conducted by NARA indicated that the fish
mortality was caused by a drop in salinity due to weather conditions, rather
than the vessel disaster.

3. Due to the declaration of a fishing ban zone, they requested additional
compensation from the Ministry of Fisheries, which was subsequently
provided.

4. Implementing a fishing ban zone may not be entirely justified, as the disaster
caused widespread damage across the entire country. The public's fear of
consuming fish due to news of the disaster significantly impacted the entire
fishing community.
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G. Seventh Meeting held on 25.08.2023
Following individuals were summoned to this meeting:

Hon. (Dr.) Wijeyadasa Rajapakshe, PC, M.P., Minister of Justice, Prisons Affairs
and Constitutional Reforms

Auditor General’s Department

e Mr. HM.U.S.A. Wijekoon, Deputy Auditor General
e Mrs. R.M.M.S. Perera, Senior Assistant Auditor General
e Mrs. Vijitha Thayalan, Superintendent of Audit

Public Representatives

Insee Ecocycle Lanka Pvt Ltd:

e Mr. Sujith Gunawardane, General Manager
e Mr. Buddhika Batheegama, Business Development Manager

Mr. Dharmakulasingham, Former Foreign Service Officer
Mr. D.G.S Muhandhiramge, Former President of the Ceylon Shipping Lines Ltd

Facts revealed by the Hon. (Dr.) Wijeyadasa Rajapakshe, Minister of Justice,
Prisons Affairs and Constitutional Reforms

1. Three court cases were filed at the Colombo Commercial High Court
concerning the New Diamond vessel disaster, based on the reports submitted
by MEPA. The delay in MEPA’s report submission significantly hindered the
Attorney General's Department’s ability to file these cases in a timely manner.

2. A compensation claim of $6.4 billion was filed in the High Court of Singapore
for environmental damage caused by the X-Press Pearl vessel. The vessel’s
owner, asserting limited liability, has filed a case in the United Kingdom
where the maximum compensation available is £19.5 million, equivalent to
approximately $25 million. As the affected party, Sri Lanka has the right to
request the removal of these limitations. An interim order has been issued, and
legal assistance from the UK has been secured. However, this request must be
submitted before January in year 2024.

3. The Insurance Company agreed to engage in discussions with Sri Lankan
officials. A panel, consisting of nine members including representatives from
the Attorney General's Department, the Presidential Secretariat, and the
Chairman of MEPA, was appointed for these discussions. After two
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negotiations held last month, the Insurance Company agreed to release the
withheld interim payments. MEPA, as the client, was requested to confirm
their acceptance of these interim payments within two weeks. However, the
deadline has passed, and their decision is still pending. Hon. (Dr.) Rajapakshe
expressed concern over the inadequate response from MEPA.

4. The Insurance Company had agreed with MEPA to submit the reports on the
X-Press Pearl vessel disaster to the Attorney General by September 15, 2022.
However, the report was not submitted until January 2023. Following a
statement by Hon. (Dr.) Rajapakshe to the “Sunday Times” newspaper
regarding the delay, MEPA promptly sent the report to him.

5. The registration of the X-Press Pearl vessel was linked to Singapore, which
could make filing the court case there advantageous for Sri Lanka. Singapore's
jurisdiction over many Asian vessels, due to its role as a primary registration
hub, means that a court verdict there would likely be difficult for the
Insurance Company to ignore.

6. The Cabinet approved seeking legal advice from the law firm "Sparke
Helmore".

7. MEPA is responsible for coordinating and processing payments to the Expert
Committee, as well as for assessing the ongoing damages resulting from the
vessel disaster. All these expenses should be included in the compensation to
be determined by the Court in Singapore.

8. Marine law specialists within the Attorney General's Department expressed
concerns about unauthorized interference from MEPA, which they felt was
hindering their ability to proceed with the case. They suggested transferring
the judicial activities related to the vessel disaster to a private lawyer.
However, Hon. (Dr.) Rajapakshe opposed this suggestion, stating that the
Attorney General's Department should retain full responsibility for the matter.

9. Regarding the New Diamond vessel disaster, it was noted that the fire
originated in the engine room, not due to an oil spill from the cargo, and the
vessel itself was not significantly damaged. An authorized team successfully
controlled the fire. According to salvage law, the New Diamond vessel
belongs to Sri Lanka, and the country could potentially receive compensation
not only for preventing a disaster but also for other associated efforts.
However, the vessel was towed away from Sri Lankan maritime territory by
the SMIT salvage company. Hon. (Dr.) Rajapakshe questioned the approval
for this towing from the former Chairperson of MEPA. She showed an email
on her mobile phone revealing that the Mr. Gotabaya Rajapaksa, former
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President of Sri Lanka had ordered the removal of the vessel from Sri Lankan
waters. Hon. (Dr.) Rajapakshe later read the email to the Committee for their
information. The email, sent by Mr. Jayantha Colombage, Secretary of the
Ministry of Foreign Affairs, stated:

“Commander of the Navy/ Chairperson MEPA,

HE the President has directed me to inform you to release MT New Diamond
considering the potential danger of keeping the unmanned and damaged ship in
Sri Lankan EEZ, due to deteriorating weather and possible onset of NE Monsoon/
Tropical Revolving Storm season.

Due consideration was also given to the condition of excessive aft trim and
possible weakening of hull due to being exposed to extreme heat during the fire in
the Engine room.

Furthermore, it will take approximately 14 days on tow to clear Sri Lankan EEZ
and SAR area until we hand over the Tanker to the Indian Navy,

Releasing the ship subject to settlement of stake holder expenses in Sri Lankan
Rupees.”

10. Hon. (Dr.) Rajapakshe expressed skepticism about the email purportedly from
the former President, which authorized the towing of the New Diamond
vessel. Hon. Rajapakshe stated that upon inquiry, the former President
Gotabaya Rajapaksa clarified that he never issued orders concerning national
security through the Foreign Secretary, but rather through the Defence
Secretary. Moreover, Hon. (Dr.) Nalaka Godahewa had requested the former
President to authorize the towing of the ship. However, the former President
had not approved this request, stipulating two conditions: the full receipt of
payment of compensation and the Hon. Attorney General’s permission to
remove the vessel. Despite this, the Attorney General had instructed that the
vessel should not be towed away.

11. The New Diamond vessel was removed from Sri Lankan waters by the SMIT
Salvage Company, which claimed that they rescued the vessel. However, the
New Diamond is currently stationed in Dubai, where it is being utilized as a
tanker.

12. When the court case was about to be filed, Hon. Ajith Mannapperuma invited
Hon. (Dr.) Wijeyadasa Rajapakshe to a discussion with the insurance
company's agents at a Sectoral Oversight Committee chaired by him. Initially,
Hon. (Dr.) Rajapakshe was hesitant to attend, but upon joining, he noticed that
a group of lawyers associated with the insurance company, P & | Club, were
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present. During the meeting, Hon. Ajith Mannapperuma repeatedly questioned
individuals from the Attorney General’s Department. Hon. (Dr.) Rajapakshe
objected to this questioning in front of the P & I Club lawyers, prompting
their removal from the room. Subsequently, Hon. Ajith Mannapperuma
informed Hon. (Dr.) Rajapakshe that some officials from the Attorney
General’s Department had been bribed by the insurance company. Hon.
Rajapakshe requested evidence, and Hon. Mannapperuma sent him a
document via WhatsApp. Hon. (Dr.) Rajapakshe immediately handed over the
information to the police and CID on the same day.

13. Hon. Chandima Weerakkody revealed to “Sirasa News that a person named
"Chamara Gunasekara” had accepted a bribe related to the vessel disaster.
Following this revelation, Hon. (Dr.) Wijeyadasa Rajapakshe was questioned
in Parliament about the matter. He subsequently provided a statement to the
CID regarding the allegations.

14. Hon. (Dr.) Wijeyadasa Rajapakshe expressed his view that the shipping
industry has become an international mafia. In relation to these two incidents,
several key questions remain unanswered,

i. Why was the New Diamond vessel allowed to leave Sri Lankan marine
territory?

ii. Why was the X-Press Pearl vessel permitted to enter Sri Lankan marine
territory after being rejected by two international ports?

15. The Hon. (Dr.) Rajapakshe questioned the efficacy of MEPA's services,
noting that despite the lessons from the New Diamond incident, the X-Press
Pearl disaster occurred within a year. He suggested implementing a more
effective mechanism to prevent such incidents in the future.

Facts revealed by the Auditor General’s Department

1. Several reports have been submitted, and the court case regarding the New
Diamond vessel disaster is still awaiting a verdict at the Colombo Commercial
Court.

2. The Auditor General repeatedly inquired about the delay of the Expert Report
from MEPA. Additionally, the Legal Officer of MEPA was prematurely
retired due to inefficiency.

3. The delay in filing the case can be attributed to the postponement of the
Expert Committee's report from MEPA. There appears to be a lack of urgency
on MEPA's part, as evidenced by multiple audit queries issued. This delay
remains unjustifiable.
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4.

Although delays in environmental issues can be understandable, Mr.
H.M.U.S.A. Wijekoon, Deputy Auditor General, emphasized that the Court
case needed to be filed within two years. Therefore, greater efficiency from
MEPA was required to meet this deadline.

Filing the Court case at the last moment arries a significant risk. Additionally,
the handling of this disaster appears to lack proper institutional procedure.

The proposed Marine Environmental Council has yet to be established.
Additionally, the expenditure for beach cleaning has been problematic. MEPA
requested $48 million for this process on 13 occasions, which included both
their own expenditures and those of other institutions. Of this amount, $32
million was for estimated costs, while the remaining was for administrative
expenses. However, the Insurance Company rejected this assessment, and to
date, only $6 million has been reimbursed.

In 2020, the Auditor General tabled a special audit report on these disasters in
Parliament. Although Sri Lanka signed an international convention related to
marine disasters in 1997, it has yet to be implemented. Furthermore, efforts to
discuss the aforementioned Parliament report in CoPE were unsuccessful.

Facts revealed by the Insee Ecocycle Lanka Pvt Ltd

1.

Insee Ecocycle Lanka Pvt Ltd emphasized that their company has a dedicated
waste management division for handling industrial waste. As a profit-oriented
private entity, they highlight that once materials are burned, they become
hazardous and require meticulous management. They have provided a written
document outlining their recommendations for the careful management of
such hazardous waste.

Their most recent handling involved the ship “Daniella,” where they
successfully prevented a potential disaster. In that incident, the hazardous
chemicals identified were collected by the salvage company and safely
disposed of.

Facts revealed by Mr. D.G.S. Muhandiramge as the former President of Ceylon
Shipping Lines Ltd.

1.

He closely monitored the incident from the outset and proposed three key
measures to prevent such disasters in the future:

i. Immediate revision of the Marine Pollution Act
ii. Establishment of a Maritime Resources Organization managed by the Sri
Lanka Navy
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iii. Creation of a Vessel Traffic Information Center in compliance with
international shipping standards

Facts revealed by Mr. Dharmakulasingham, former foreign service officer

1. Mr. Dharmakulasingham emphasized the need for a robust legal framework to
secure full compensation for maritime disasters. He noted that discrepancies
between local and international maritime regulations should be addressed, and
Sri Lanka should adhere to the guidelines set by the International Maritime
Organization.

2. He further suggested that consolidating all marine-related institutions under
one organization would facilitate a more effective response in critical
situations, such as the disaster under discussion.

H. Eighth meeting held on 08.09.2023
Following individuals were summoned to this meeting:
The Team Leaders of the Expert Committee appointed by MEPA

e Prof. Ajith de Alwis, Dean, Faculty of Graduate Studies, University of
Moratuwa

e Prof. Prasanthi Gunawardena, Department of Forestry and Environmental
Sciences, University of Sri Jayawardanepura

¢ Prof. Ruchira Cumaranathunga, Emeritus Professor, University of Ruhuna

e Mr. H.D.S. Premasiri, Director, National Building Research Organization

e Dr. Palitha Kithsiri, Director General, NARA

e Dr. Menuka Udugama, Senior Lecturer, Department of Agribusiness
Management, University of Wayamba

e Dr. Shyamalee Weerasekara, Head, Environmental Studies Division, NARA

e Mr. Upul Liyanage, Senior Scientist, NARA

Other Officials participated:
e Mr. W.K.N. Chandrasena, Engineer, National Building Research
Organization

Facts revealed by the team members:

1. The New Diamond disaster marked their first experience with environmental
damage assessment alongside MEPA. The New Diamond report was
submitted in April 2021, and within approximately a month, the X-Press Pearl
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disaster occurred, causing significantly more extensive damage. The expert
team held their first meeting on May 26, 2021, with the Attorney General's
team to identify the root cause and technical reasons for the incident.
Following their study, they presented five scenarios to the Attorney General.

2. The team's involvement with the Committee was on a voluntary basis. MEPA
selected Committee Members based on their areas of expertise, such as
chemical experts, due to the dangerous cargo carried by the X-Press Pearl
vessel.

3. The expert team did not acknowledge any delays on their part, noting that
delays persisted due to a lack of samples for analysis. They highlighted
various challenges and shortcomings encountered during their study. They
emphasized that the full environmental damage assessment report was not
required to proceed with the initial submission of claims.

4. The environmental damage assessment was divided into four stages:

i. First Pollution Episode: This occurred when the ship encountered the
disaster, resulting in fire and explosion.

ii. Second Pollution Episode: This stage began when the ship sank and
remained submerged for a period.

iii. Third Pollution Episode: Additional pollution was generated during the
salvage operations, including lifting & cutting of the ship, and other
activities.

iv. Fourth Pollution Episode: The final stage involved the debris scattered
throughout the area

5. They noted that while the first two stages could have been completed by now,
they are unable to technically conclude the third and fourth stages due to a
lack of communication.

6. They mentioned that environmental assessments require considerable time to
complete.

7. 1t was well known that they had worked on the New Diamond Vessel, which
is why their first report was submitted in September 2022. They indicated that
with the submission of their first interim report, the court proceedings could
begin. They informed MEPA that they are only responsible for providing a
comprehensive study report on the environmental damage caused by the
disaster.
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8.

10.

11.

12.

13.

14.

15.

They received an advance payment for their work, which was then distributed
among the Expert Committee members.

The Australian legal team hired for this purpose was provided with all the
necessary information, but the local team did not receive any advice or
direction.

The third interim report was not submitted because the team was not
financially capable of continuing the work, and there was no requirement from
the authorities to do so.

They presented themselves on the Expert Committee as a significant service
to the country. Despite numerous challenges during the Covid-19 pandemic,
they worked diligently on the New Diamond case. After submitting their
reports two weeks before the deadline, the MEPA Chairperson informed them
that the Attorney General had indicated that the court case for New Diamond
could not be filed. Subsequently, the Minister of Justice called a meeting on
the same day. Upon hearing their explanation, the Minister questioned the AG
on the reluctance to file the case. The representatives from the Attorney
General's Department were not cooperative. The Attorney General mentioned
that the two lawyers handling the case, Ms. Nayomi Kahavita and Mr. Vikum
de Abrew, had gone abroad and locked away all their files, leaving the
Attorney General without access to them. The former Chairperson of MEPA
then stated that she would prepare all the necessary files and ultimately filed
the court case just a few hours before the deadline.

The scientists from NARA performed commendable work, even venturing out
to sea during the monsoon season to collect samples despite facing significant
challenges. Unfortunately, they were not given any extra compensation for
their efforts. In contrast, those who were working in the office received
overtime payments.

Mr. Dappula de Livera was the Attorney General when the New Diamond
ship disaster occurred. However, the Expert Committee received no support
from the Attorney General's Department during that time.

They were responsible for the environment-related work, while the legal
aspects were handled by the Attorney General's Department. Unfortunately,
there was no effective collaboration between the two parties. The criminal
case of the New Diamond has been concluded, but the criminal case for the X-
Press Pearl is still pending.

The Australian legal consultants involved in this vessel disaster case have
earned millions of dollars using the report they submitted for the court case.
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16.
17.

18.

19.

However, the lawyers handling this case are not experts in fields related to
vessel disasters.

The decision to file the court case in Singapore was not beneficial.

They should establish centralized laboratories in Sri Lanka to conduct
necessary research, as there are ongoing damages from the disaster. Samples
were sent to the United Kingdom and India for analysis. The process should
be more accessible, similar to the system in the USA, noting that there was
limited access to experiments when NARA conducted them.

They will soon publish a book on the X-Press Pearl vessel disaster.
Additionally, they suggested establishing a 24-hour operating disaster
management center to better handle such incidents in the future.

The exact percentage of the ship that was burnt was unknown, so for damage
assessment purposes, it was estimated that 40% of the ship was affected.

I. Ninth Meeting held on 20.09.2023

Following individuals were summoned to this meeting:

Ms. Dharshani Lahandapura, Attorney-at-Law, former Chairperson of MEPA
Mr. Dinesh Peiris, Assistant Director, Department of Fisheries and Aquatic
Resources (Negombo)

Facts revealed by Mr. Dinesh Peiris

1.

The Department of Fisheries and Aquatic Resources prioritized the safety of
the fishing community in response to the disaster. The vessel’s large
containers of nitric acid and plastic pellets (nurdles) caused significant harm.
Nitric acid could potentially damage fish stocks, while the debris from the
containers could impair boats, fishing equipment, and disrupt the livelihoods
of fishermen. Consequently, the Department declared a “Fishing Banned
Zone” covering the Negombo Fishing District, Colombo District and two
fishing zones in the Kaluthara District as an immediate measure.

Under the Fishing and Aquatic Resources Act No. 02 of 1996, the
Department’s primary responsibility is to ensure the sustainable management
of fisheries and aquatic resources. A specific “Fishing Banned Zone” was
designated by NARA. The area of this zone was gradually reduced over time.
Initially, a large area was restricted, with all fishing activities banned except
for those using multi day fishing (Tolar) boats. By June 12" the ban was
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lifted for the Negombo lagoon, leading to complaints from local fishermen
who felt that the removal of the ban was unfairly handled.

3. All decisions were based on NARA’s findings. To Mr. Peiris’s knowledge,
there was a court case related to the fishing ban. As a result of the verdict, a
newspaper advertisement was published to inform the public about the
decision.

4. Sri Lanka needs to ratify several international maritime conventions, including
the International Convention on Qil Pollution Preparedness Response and Co-
operation (OPRC), International Convention on Civil Liability for Bunker Qil
Pollution Damage, Nairobi International Convention on the Removal of
Wrecks, and the Hazardous and Noxious Substances (HNS) Convention, to
facilitate prompt compensation claims.

5. The general public was concerned about obtaining compensation, prompting
the need for the Attorney General’s guidance on handling compensation
claims. Over 2,000 appeals were reviewed during this period.

6. Mr. Dinesh Peiris highlighted the lack of essential resources, such as offshore
oil booms. He also discussed the "Incident Management Team™ (IMT) system
used for emergencies and suggested adopting a Unified Command System,
which involves multiple individuals, instead of the Incident Command System
that relies on a single person. Additionally, he noted that the damage caused
by plastic pellets was significantly greater.

7. The “Incident Management Team” is designed to respond promptly to
emergencies. MEPA updated the responsibilities of each institute for this
incident, assigning the Fisheries Department the tasks of declaring the Fishing
Banned Zone and assessing the impact on the fishing community. The IMT’s
main group is composed of the heads of each institute, while the IMT's
operational group includes other officials.

8. MEPA had discussed the need for a response team, emphasizing that relevant
international conventions should be ratified by the country and incorporated
into national laws to improve disaster response and management.

Facts revealed by Ms. Lahandapura, the former Chairperson of MEPA

1. The X-Press Pearl vessel was carrying 25 metric tonnes of nitric acid. The
initial environmental damage assessment was conducted by an environmental
committee appointed by Ms. Lahandapura. Additionally, the 18-member
Expert Panel for the New Diamond vessel disaster was expanded to form the
42-member Expert Panel for the X-Press Pearl vessel disaster.
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2.

Ms. Lahandapura noted that the New Diamond vessel disaster occurred
approximately 38 nautical miles from Sangaman Kanda. The vessel was
carrying about 270,000 tonnes of oil, and the spill resulted in significant
environmental damage.

Ms. Lahandapura highlighted the significant contributions of the Sri Lankan
Navy and the Indian Coast Guard during the New Diamond vessel disaster.
Approximately 440 metric tonnes of oil leaked into the Sri Lankan maritime
zone. While this occurred in deep sea and did not affect coral reefs or other
marine resources, about 15 dead turtles were found on Mount Lavinia beach.
These turtles were destroyed without post-mortem examination. Despite her
instructions for the General Manager of MEPA to follow up with the Director
General of the Wildlife Department, this inquiry was not pursued. She noted
that Eastern turtles typically do not appear on Western beaches and suggested
that the vessel disaster might have been a factor in the turtles' deaths.

A postmortem examination of a dead turtle found in Negombo revealed the
presence of a brown color pigment inside the turtle. This finding was included
in the environmental damage assessment. Ms. Lahandapura noted that the
Attorney General’s Department questioned the validity of using such
evidence, like the brown color pigment, to continue the court case.

While discussing with the Attorney General’s Department, Ms. Lahandapura
and her team submitted a summarized report to secure at least a deposit for the
environmental damage caused by the New Diamond vessel before its removal
from Sri Lankan waters. She received an email from the former Foreign
Secretary, Admiral Kolambage, stating that former President Gotabaya
Rajapaksa had instructed the removal of the vessel. When Ms. Lahandapura
queried Hon. (Dr.) Nalaka Godahewa about this, he agreed that the vessel
should only be removed after securing a deposit. Admiral Kolambage also
questioned who would be responsible if an oil spill occurred from the vessel.

The Attorney General had sent a letter to all relevant parties stating that no
entity other than MEPA had the authority to release the New Diamond vessel.
Despite this directive, the vessel was removed from Sri Lankan waters.
Initially, US$ 19 million was claimed from the Insurance Company, which
was later increased to US$ 22 million. The initial environmental damage
assessment report was submitted on April 7, 2022, with a reminder sent in
November 2022. In August 2022, the Attorney General's Department
consulted MEPA and informed them that the case could not proceed based on
just a mere oil patch.

48



The Select Committee of Parliament to investigate into and to make suitable recommendations relating to the disasters caused by
New Diamond and X-Press Pearl Vessels in the Maritime Zone of Sri Lanka

7.

9.

10.

A member of the Expert Panel informed the then Minister of Justice about the
situation, leading to a meeting with the Attorney General’s Department.
During this meeting, the Attorney General revealed that due to delays by the
Expert Panel of MEPA, they could not file the case and that MEPA was
required to do so. Ms. Lahandapura personally visited the Minister to explain
that filing the case was not feasible for MEPA. Consequently, after a
discussion with the Attorney General’s Department, the Minister of Justice
intervened, and the case was filed just half an hour before the deadline.

Despite the SMIT Salvage Company’s role in towing the vessel, their
involvement was not mentioned in the court case. When Ms. Lahandapura
inquired about this with the Attorney General’s Department, Ms. Nayomi
Kahavita, Senior State Counsel, responded by sending a letter that intimidated
her to comply with their instructions.

When the criminal case was filed, the captain of the vessel admitted fault in
the disaster, resulting in the Sri Lankan government receiving a fine of 12
million rupees.

Regarding the New Diamond vessel disaster, Ms. Lahandapura stated that
they requested 442 million rupees from the Insurance Company to cover the
charges incurred by the Sri Lankan Government. The Insurance Company
reimbursed the full amount.

Facts revealed by Ms. Lahandapura regarding X-Press Pearl| vessel disaster.

1.

Ms. Lahandapura noted that there seemed to be some lethargy or intentional
delay from the Attorney General’s Department in handling the X-Press Pearl
vessel disaster case. She also expressed doubts about whether the case was
filed under the correct jurisdiction.

Ms. Lahandapura revealed that the Expert Committee was appointed in May
2021, with the Minister of Justice coordinating the procedure. Following
recommendations from three individuals from the United Nations
Organization, water samples were even sent abroad for analysis. She
mentioned that the first interim report of the Expert Committee, estimating
damages at US$ 1.9 billion, was emailed to the Australian Lawyers, with
copies sent to Mr. Vikum de Abrew and Ms. Nayomi Kahavita of the
Attorney General’s Department. Ms. Michel from the Australian Lawyers'
firm visited Sri Lanka and provided comments on the interim report. Ms.
Lahandapura noted that when Ms. Nayomi Kahavita claimed she had not
received the email, it was resent to her.
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3.

Ms. Lahandapura sent a letter to the relevant Cabinet minister indicating the
status. The minister replied, stating that officials from the Attorney General’s
Department claimed they had not received the report. In response, Ms.
Lahandapura sent a hard copy of the report to the Attorney General on
20.12.2023.

Ms. Lahandapura emphasized that there is recurring damage from this vessel.
Therefore, the second interim report, submitted in January 2023 and inclusive
of an estimation of US$ 6.4 billion, is more suitable to file the court case.

Submitting the second interim report in January 2023 was a significant
achievement for them, considering the considerable political turmoil in the
country and MEPA's understaffing, with 75% vacancies in the management
staff. Ms. Michelle from the Australian lawyers’ firm had informed them that
they could file the court case in Sri Lanka. Both Singapore and England had
signed the Maritime Limitation of Liability Convention.

Sri Lankan laws are sufficiently robust to address incidents that occur within
its territorial waters. According to Ms. Lahandapura, Ms. Michelle expressed
concern over the Attorney General's decision to pursue the case in Singapore,
suggesting that it raised questions. Further she has pointed out that new
legislation could be introduced domestically if the case were filed in Sri
Lanka. Both she and foreign marine lawyers believe it would be more
appropriate to initiate the case in Sri Lanka. However, if an appeal becomes
necessary, it may be better to file it in a foreign jurisdiction.

After receiving the initial reimbursements in US$ for the beach cleaning
process, she was persuaded to accept payments in rupees instead. However,
she strongly resisted this due to the significant disadvantage of accepting a
softer currency. The Insurance Company was reluctant to provide full
compensation, although US$ 7.5 million was received for beach cleaning.
Ultimately, due to a dispute between the Insurance Company and the Sri
Lanka Customs, the final payments were withheld. In her view, accepting
payments in rupees might pose a risk of money laundering.

50



The Select Committee of Parliament to investigate into and to make suitable recommendations relating to the disasters caused by
New Diamond and X-Press Pearl Vessels in the Maritime Zone of Sri Lanka

J. Tenth Meeting held on 09.11.2023

Following individuals from Attorney General’s Department participated in this
meeting

Mr. Sanjay Rajaratnam, the Hon. Attorney General
Ms. Nayomi Kahavita, Senior State Counsel

The Attorney General explained that three civil cases had been filed in the
Commercial High Court of Colombo against the ship owners and all
responsible parties in relation to the New Diamond disaster. The first case,
filed by the Attorney General on behalf of the fishing community, claimed
US$ 273,000. The second case, filed by the NARA Institute for operational
losses caused by the oil spill, claimed US$ 75,000. The third case, filed by the
MEPA Institute for the total damage caused by the disaster, claimed US$ 22
million. No criminal cases were filed regarding the New Diamond vessel
disaster.

Regarding the X-Press Pearl disaster, the Attorney General noted that four
fundamental rights violation cases had been filed in the Supreme Court. The
Court had granted all four cases as "proceeding™ and scheduled hearings for
October 5™ and 6™, 2023, with additional dates set for March 18%, 19" and
20", 2024. The Supreme Court also issued several supplementary orders,
including a significant directive to make the MEPA report available to all
respondents. This decision led to numerous complications, as it allowed third-
party access to the report and provided material to the ship owners.

Initially, it was decided to address the case in the General Division of the
High Court of Singapore. However, after further deliberations, it was
determined that the case should be pursued in the International Court of
Singapore. Subsequently, an order was issued to prepare the statement of
claim. The Attorney General prepared a claim amounting to US$ 6.4 billion.
However, the ship owners initiated limitation proceedings in London, which
led to a reduction in the compensation to 19.8 million Sterling Pounds.

According to the Attorney General, although the case was filed on 22"
February 2022, he was not notified until 16" March 2023 by the ship owner’s
lawyers. During this period, he engaged in discussions with the ship owners,
which resulted in several interim claims being settled.

On 27" July 2023, the High Court of London issued a decree requiring all
parties to file their defenses. Sri Lanka Customs, NARA, MEPA, and the
Department of Fisheries and Aquatic Resources are expected to submit their
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defenses by 27" January 2024. Currently, they are in the process of preparing
their submissions. Additionally, while the Attorney General was required to
prove "negligence” in Singapore, he now must demonstrate "recklessness" in
London.

6. The Attorney General indicated that while support from international experts
might reduce the amount of compensation, their assistance would strengthen
the legal process. He then outlined the claims that have been received as

follows:
Institution Interim Claim Received

MEPA 7.5 Million US$, 3.5 Million LKR additional
Ministry of Fisheries 4.5 Million US$, 2.5 Billion LKR additional
Sri Lanka Air Force 247,000 US$
Merchar}t Shipping 6,000 US$
Secretariat

Sri Lanka Ports Authority 247,000 US$

7. A criminal case has been filed against the local agents of the ship. The
Attorney General provided details about the members of the Expert Panel as
follows:

i. Prof. Richard Thomson — Specialist in evaluating pollution damage
ii. Captain Guptha — Marine Expert
iii. David Johns — Chemical Fire Expert
iv. Prof. Charitha Pattiarachchi — Expert in plastic pellets
v. Dr. McCoy — Economic Expert

The Attorney General noted that Cabinet approval was obtained for these experts,
who were selected based on nominations from the London lawyers. Dr. McCoy, was
chosen since she has conducted economic computations in the "Deep Water Horizon”
case. Captain Guptha was selected since he has been affiliated to an international
consultancy house (in order to give evidence in the London Court, he or she has to be
affiliated to a particular international consultancy house, then only there will be
credibility for the evidence).
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