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l1l The Court assembled for hearing at 10.00 a.m. on 29th April 2026.

t2) A Bill referred to in its short title as the "Financial Transactions Reporting
(Amendment)" [the Bill] was published as a Supplement in Part ll of the Government

Gazette of lTth March 2026. lt was presented in Parliament by the Hon. Prime

Minister and Minister of Education, Higher Education and Vocational Education and

was placed on the Order Paper of Parliament of 9th April 2026.

t3l Six Petitioners have invoked the jurisdiction of this Court in terms of Article 1,21,(1,)

of the Constitution by filing the above numbered petitions in the Registry of the
Supreme Court on 22"d and 23'd April 2026. The Petitioners have pray ed inter olio:

That this court declare that the Bill in its entirety and clauses 4,8, g, ls, L7,

L8, 19, 20, 22,34 and 35 in particular are in violation of Articles 3, 4, !2(L),
t4(1.),76 and 105 of the Constitution;

(b) For a determination that in addition to being passed with not less than two-
thirds of the whole number of Members of Parliament (including those not
present) voting in its favour [the special majority], the Bill must be approved

by the People at a Referendum.

l4l Upon receipt of the said petitions, the Registrar of this Court issued notice on the
Attorney General, as required by Article 13a(1) of the constitution.

t5l We heard extensive submissions of the learned President's Counsel for the
Petitioners in SC (SD) No. t8/2O26, the learned Counsel appearing for the Petitioners

in the other three applications, and the learned Additional Solicitor General. All

parties were also afforded the opportunity of filing written submissions.

(a)



Jurisdiction of Court

t6] This Court is exercising the jurisdiction conferred on it by Article 120 of the
Constitution which requires this Court to determine whether the Bill in its entirety
ls, or any of its provisions are inconsistent with the Constitution. Article 1,23(L)

provides further that, "The determination of the Supreme Court sholl be

accomponied by the reasons therefor and shall state whether the Bill or any provision

thereof is inconsistent with the Constitution and if so, which provision or provisions

of the Constitution."

t7l Once a primary determination is made in terms of Article 1,23(1,),the consequential

determinations the Court is required to make are specified in Article123(2), which

reads as follows:

"Where the Supreme Court determines that the Bill or ony provision thereof is

inconsistent with the Constitution, it shall olso state -
(o) whether such Bill is required to comply with the provisions of paragrophs

(1) ond (2) of Article 82; or

(b) whether such Bill or ony provision thereof moy only be passed by the

speciol moiority required under the provisions of poragroph (2) of Article

84; or

(c) whether such Bill or ony provision thereof requires to be possed by the

speciol mojority required under the provisions of paragroph (2) of Article

84 ond opproved by the People ot a Referendum by virtue of the

provisions of Article 83,

and moy specify the noture of the amendments which would moke the Bill or such

provision ceose to be inconsistent."

18] lt must be noted that in terms of Article 83, the requirement for a bill or a provision

thereof to be passed with the special majority of Parliament and to be approved by

the People at a Referendum will arise only where such bill or a provision thereof
seekstoamend,repealorreplaceArticlesL,2,3,6,7,8,g,1.O,Lt,3O(Z),62(2) or83
itself, of the Constitution.



The Financial Action Task Force

t9] ln order to place in context the provisions of the FinancialTransactions Reporting

Act, No. 6 of 2006 [the Act] and the amendments that are sought to be introduced
through the Bill, it is important that we refer to the Financial Action Task Force
(FATF), an independent inter-governmental body established in 1989, of which Sri

Lanka is a member, and to the periodical Recommendations made by it.

[10] ThemandateoftheFATFistosetstandardsandpromoteeffectiveimplementation

of legal, regulatory and operational measures for combating money laundering,

terrorist financing, financing of proliferation of weapons of mass destruction and

other related acts that pose a threat to the integrity of the international financial
system. ln collaboration with other internationalstakeholders, the FATF also works
to identify national-level vulnerabilities with the aim of protecting the international
financial system from misuse and abuse. These objectives are achieved through a

set of comprehensive and consistent framework of measures known as FATF

Recommendations that are reviewed and updated periodically.

[11] The FATF Recommendations were introduced Initially in 1990 as an initiative to
combat the misuse of financial systems by persons laundering drug money. While it
has been amended on many occasions to cover evolving money laundering trends
and techniques, its scope has been broadened to deal with the issue of funding of
terrorist acts and terrorist organisations and the financing of proliferation of
weapons of mass destruction. The fact that the Recommendations are reviewed and

amended on a continuous basis clearly demonstrate that the threat posed to the
financial system of a country is not frozen in time but keeps evolving, thus
highlighting the importance of the regulatory authorities staying ahead at all times.
Last revised in 2025, the Recommendations are universally recognised as the global

standard for the protection of the international financial system from money
laundering, terrorist financing and financing of proliferation, and member countries
are called upon to take effective measures to bring their national systems upto date

with the FATF Recommendations.



l12l The FATF Recommendations set out the essential measures that countries should

have in place to:

a) ldentify the risks, and develop policies and domestic coordination;

b) Pursue money laundering, terrorist financing and the financing of proliferation;

c) Apply preventive measures for the financial sector and other designated

sectors;

Establish powers and responsibilities

investigative, law enforcement and

institutional measures;

for the competent authorities (e.g.,

supervisory authorities) and other

d)

e)

f)

Enhance the transparency and availability of beneficial ownership information

of legal persons and arrangements; and

Facilitate international cooperation.

[13] The Recommendations require a countryto identify, assess and understand the risks

posed to their financial system by money laundering, terrorist finance and financing

of proliferation of weapons of mass destruction, and thereafter adopt appropriate

measures to mitigate the risk. This approach, known as the risk-based approach,

allows each country to adopt a more flexible set of measures, utilise their resources

more effectively and apply preventive measures that are proportionate to the

nature of risks faced by each country.

Financial Transactions Reporting Act, No. 6 of 2005

[14] The first legislative initiative by Sri Lanka to give effect to the FATF

Recommendations came in 2006 with the introduction of the Prevention of Money

Laundering Act, No. 5 of 2006 and the Act. The essence of the Act is threefold. The

first is that it requires institutions engaged in or carrying out any finance business or

designated non-finance business within the meaning of the Act to undertake due

diligence measures to combat money laundering and the financing of terrorism and

to have in place and implement robust customer identification procedures, maintain

accurate transaction records, and conduct ongoing due diligence to detect

suspicious transactions and activities. The second is the collection of data relating to



financial transactions and reporting any suspicious transactions to the Financial

lnvestigation Unit IFlU] operating under the Central Bank, thereby facilitating the
prevention, detection, investigation and prosecution of the offences of money

laundering and the financing of terrorism. The third important feature of the Act is
to empower the FIU to monitor the activities of all institutions to whom the Act

applies.

[15] The Act has been designed to strengthen the country's financial system and ensure

its integrity by addressing the risks posed to the economy by money laundering and

terrorist financing. lt is thus one of the main laws that support and strengthen the
legal framework of Sri Lanka relating to Anti-Money Laundering and Countering the
Fin a n cing of Te rrorism.

The Bill

[16] The amendments proposed bythe Bill seeks to expand the scope and operation of
the provisions of the Act and must be understood in the context of Sri Lanka's

broader anti-money laundering and counter financing of terrorism framework,

which includes the Act, the Prevention of Money Laundering Act, No. 5 of 2006, and

the Convention on the Suppression of Terrorist Financing Act, No. 25 of 2005

enacted to give effect to the lnternational Convention for the Suppression of the
Financing of Terrorism. These statutes operate together as an integrated legal

regime aimed at addressing money laundering and terrorist financing, with the Act
performing the critical role that we have referred to in paragraph 1_4.

[17) The Bill contains 39 clauses. While the long title seeks to expand the scope of the
Act by the inclusion of provisions relating to the risks posed by the financing of
proliferation of weapons of mass destruction, the Bill seeks to provide inter oliofor
the following:

til Clause 4 provides for the application of a risk-based approach and customer

due diligence by lnstitutions in relation to transactions carried out with
customers.

Clause 5 provides for the procedure to be followed when an lnstitution cannot

comply with customer due diligence obligations.

li il
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[iii] Clause 6 specifies the period for which, and the manner in which, an lnstitution

shall maintain records relating to transactions with customers.

[iv] Clause 7 requires lnstitutions to keep updated records of customers.

Clauses 8- 10 contain reporting requirements that must be complied with by

an lnstitution and includes the need to report transactions exceeding the

specified limit to the FlU, report suspicious transactions or information to the

FIU and disclose information relating to property related to terrorism to the

FIU.

[vi] Clause 11 contain provisions that ensure confidentiality of the steps taken by

an lnstitution and prohibit persons from divulging information relating to
action being taken in relation to suspicious transactions.

[vii] Clauses 12 and 13 provide for the disclosure of information relating to action

being taken in relation to suspicious transactions in the investigation and

prosecution of the offence of proliferation of weapons of mass destruction and

permit the disclosure of information in judicial proceedings.

[viii] Clauses L4 and 15 provide legal protection to persons for lawful action taken

under the Act and legal protection for privileged communication.

[ix] Clause 1-6 provides for the appointment of a Compliance Officer.

[x] Clauses 17 - 20 provide for the establishment of the FIU and to specify the

powers, duties and functions thereof, to make provision for the FIU to

exchange information with foreign institutions and agencies, and permit the

FIU to share information with foreign regulatory and supervisory authorities

on the basis of reciprocity. The FIU shall be an operationally independent and

autonomous unit in the exercise, performance and discharge of its powers,

duties and functions under the Act.

[xi] Clause 21 provides for the officers of the FIU to enter any premises and

examine records relevant to ensuring compliance with the provisions of the

Act.

[xii] Clause 22 provides for the imposition of administrative sanctions to enforce

compliance with the requirements under the Act.



[xiii] CIause 24 provides for the establishment of a National Committee on Anti-
Money Laundering, Countering Financing of Terrorism and Financing of
Proliferation of Weapons of Mass Destruction (the National Committee) to
coordinate and oversee the implementation of the national policy of Sri Lanka

on Anti-Money Laundering, Countering the Financing of Terrorism and

Financing of Proliferation of Weapons of Mass Destruction and provide

necessary guidance in the formulation of such national policy. The Committee

shall consist of the Governor, Central Bank, the Secretary to the Ministries of
Finance, Foreign Affairs, Justice, Defence and Public Security, the Attorney-
General, the lnspector General of Police and the Director General of the
Commission to lnvestigate Allegations of Bribery or Corruption. lt shall be the
duty of the Committee to advise and make recommendations to the Cabinet

of Ministers relating to combating money laundering, countering terrorist
financing and financing of proliferation of weapons of mass destruction.

[xiv] Clause 34 contains provision relating to the making of regulations by the
Minister.

[xv] CIause 35 providesforthe Head of the FIU to make rules, directions etc, under

the Act.

Overbroad provisions and Article 12(1)

[18] The principal submission of Mr. Viran Corea, PC, the learned Counsel for the
Petitioner in SC SD No. 18/2026 and Mr. Pulasthi Hewamanne, the learned Counsel

for the Petitioners in SC SD Nos. 19 and 21,/2A26 was twofold. The first was that the
Bill confers excessive powers on the Minister and the FIU without ensuring proper

Parliamentary control and without specifying them in the Bill. The second was that
the provisions of the Bill and in particular Clauses 4, 8, g, 1,5, !6, L7, 1-8, Ig, 20,21,,

22,24,34,35 and 39 are vague, lack clarity andf or are overbroad. They submitted

that taken cumulatively, such provisions can lead to arbitrariness in its application

and therefore will result in the violation of Article 1,2(1,).



[1e] Responding to a similar argument raised in the Sri Lanka Electricitv Bill [SC SD No.

42/2024), this Court stated as follows:

"The learned Additionol Solicitor General however submitted thot the Petitioners

hove failed to demonstrate how the structure of the Bill and the conferment of
powers on the Minister would lead to their implementotion in an arbitrary
manner. She submitted further that in any event, the sofeguords provided within
the clouses of the Bill itself would prevent any orbitrory exercise of power by the

Minister and the implementation of the Bill in an arbitrary monner.

It was qlso her position that the function of this Court is to consider the provisions

of the Bill os it presently reads and not speculote whether there can be on arbitrory
exercise of power in implementing the provisions of the Bill. ln support of her

submission, the leorned Additionol Solicitor Generol drew the ottention of this
Court to the determinotion in the Third Amendment to the Constitution Bill

[Decisions of the Supreme Court on Porliomentory Bills (L978-198i), Vol. l, 1jg ot
poge 1471 where it wos held that:

'A cleor distinction must be borne in mind between the low ond the

odministrotion of the low. A low connot be struck down qs discriminotory

becouse of the fear thot it moy be administered in o discriminotory mqnner.

Mere possibility of obuse of power is not sufficient ground to hold that o low
offends the fundomentol right of equality."

ln 2002, this Court considered the Welfore Relief Benefits Bill [Decisions of the

Supreme Court on Porliomentary Bills (1991-2003), Vol. Vll, 2791 which was

intended to provide the necessory legolfromework for the poyment of oll welfore
relief benefits. ln response to the submission thot there would be fovouritism in

the selection process, this Court, hoving considered inter alia the provisions of the

bill including those reloting to the selection process for the recipients of such

benefits, the criterio for eligibility to receive ossistance in terms of o scheme

formuloted under the bill, the dote of commencement ond the durotion of the
poyments under o scheme ond the fact thot oll schemes sholl be published in the

Gozette and ploced before Porlioment prior to the commencement of such

schemes, this Court concluded thotthe soid provisions offer odequate safeguords
to ensure thot the selection of the recipients under eoch scheme will be made in o



non-discriminatory manner thereby ensuring compliance with Article 12 of the

Constitution.

This Court went onto stote that, "lt is not within the jurisdiction of the Court to
speculate os to what would hoppen in the implementation of the scheme. The

provisions of the Bill should be exomined objectively to oscertoin whether there
are sufficient sofeguords to prevent discriminotion on dny of the grounds
referred to in Article 72 (2) of the Constitution and to prevent orbitroriness in
the decision moking process. The provisions referred to above ore in our view
adequote safeguards in this regord" [emphosis added; ot poge 282].

The obove test hos been cited with approval thereafter in severol determinations
of this Court including in the Twentieth Amendment to the Constitution Bill

fDecisions of the Supreme Court on Porliomentary Bitls (20L9-2020), Vol. XV, 87
ot poges 133-1j41, the Colombo Port Citv Economic Commission Bill fDecisions
of the supreme court on Porliamentary Bills (2021) vot. XVr, 23; at poge 261 ond

the Petroleum Products (speciol Provisionsl (Amendmentl Bill $C (SD)

Applicotion Nos. 50-52/2022;; ot pages 9-101.

ln the Bureau of Rehobilitotion Bill $C (SD) Applicotion Nos. 54-6L/20221, the

thrust of the submissions of the petitioners wos twofold. The first wos that the
provisions of the bill were voque, overbrood, and lqcked clarity and that os such,

the bill wos orbitrory ond therefore inconsistent with the provisions of Article 12(1-)

of the Constitution. The second was that such a low could leod to the orbitrory
implementotion of its provisions and therefore violate Article 1-2(L). On this issue,

this Court held os follows [ot poge 9]:

"VogLte provisions prevent persons from understonding the ombit of the low.

Citizens will not hove the knowledge of whot is permissible ond whot is not.

Governmental outhorities clooked with powers under vogue provisions will not
know the ambit of their powers and os such the implementation of such powers

would become necessarily orbitrary. As wos held by this Court in the Prevention
of Terrorism (Temporarv Provisionsl Amendment Bill $C (SD) Application Nos.

13-18/20221:

10



"When o provision of law is vogue, it would only benefit the wrongdoer. Such a

provision would not uphold the Rule of Law" [at poqe 22].

"This Court has stated time and again that vagueness must be avoided in the

bills in order to make such provisions consistent with Article 12(1) of the

Constitution" [at page 23].

ln ossessing whether the provisions of o bill are vague or lqck clority, the question

before this Court would be whether the bill hos been drown up with the omount

of clority ond precision os would enoble o reosonoble person to discern which

octions ore forbidden, or which octions ore required. lf the operation and

boundories of the bill in question connot be identified without resorting to
guesswork, then the provisions of the bill would be vogue, and therefore arbitrory.

Even if the provisions of the impugned Bill ore unombiguous, if it foils to provide

odequote sofeguords in the exercise of such power, that too will be orbitrary.

Thus, provisions thot ore vogue ond those thot do not hove adequote

safeguords violote Article 12(1) of the Constitution.

ln considering the application of o bill or its provisions, it is only plousible ond real-

world possibilities thot would be entertained by this Court. The threot of potentiol

obuse should not be bosed on fanciful hypotheses, ond should olwoys be guided

by the perspective of the proverbiol reasonoble person. There should be o reolistic

possibility thot the provisions of the Constitution would be abused through the

provisions of the low. ln such a situotion, this Court undoubtedly possesses the

jurisdiction to consider such possibilities, ond would not hove to woit for ony

actuol or imminent infringement. The need for this Court to be prooctive ond

vigilont is underscored by the absence of post-enactment review." [emphosis
addedl"

l2ol Thus, in assessing whether a particular provision of the Bill confers unfettered power

on an individual or authority, or is overbroad and hence would lead to any

arbitrariness in its implementation, the test would be to look at the particular

provision objectively bearing in mind whether the safeguards that have been

provided for in the Bill are adequate and realisable.

1"1,



Delegation of power without safeguards

121) WeshallnowconsiderthefirstargumentofthePetitioners,basedontheprovisions

of Clauses 4,8,9, 17, L8, L9,20,24,34 and 35 of the Bill.

[22) lt was submitted that while the Bill purports to establish andlor strengthen the
statutory framework relating to financial reporting, in substance, the width and

breadth of its provisions are not determined by Parliament since it defers the
content, scope, and application of that framework to future subordinate
instruments to be made either by the Minister by way of regulations or by the FIU

through its rule making power, thus leaving many matters to be determined ex post

facto by the Minister or the FlU. lt was submitted further that this would lead to the
enactment of regulations and rules which are vague or overbroad in its application
and would be in contravention of Articles 3, 4 and7G.

[23] The Act as it presently stands provides for the Minister to make regulations in
respect of matters prescribed by the Act. The Bill reiterates that power conferred on

the Minister under the Act to make regulations and in addition enables the FIU to
make rules. The question that must be determined by this Court is whether
conferring such regulation and rulemaking powers is permissible under the
Constitution.

124) The answer is found in Article 76 of the Constitution. While in terms of Article 7G(l),
"Porlioment sholl not obdicote or in ony monner olienate its tegistotive power ond
sholl not set up ony authority with any legislotive power", Article 76(3) reads as

follows:

"lt sholl not be o controvention of the provisions of porogroph (1) of this Article

for Porlioment to moke ony law containing ony provision empowering ony person

or body to moke subordinote legislotion for prescribed purposes, including the
power -
(a) to appoint o dote on which ony low or any part thereof shalt come into effect

or ceose to have effect;

12



(b) to make by order any law or ony part thereof opplicoble to any locality or to

any class of persons; ond

(c) to create o legal person, by an order or an Act."

[25] Thus, it is within the power of Parliament to empower the Minister to make

regulations as well as to empower the FIU to make rules for prescribed purposes.

1261 ln terms of Section 29(1) of the Act, "The Minister moy make regulations under this

Act for ony motter outhorized or required to be mode under this Act, or for the
purpose of corrying out or giving effect to the principles and provisions of this Act."

Section 29(4) provides thal,"Every regulotion mode by the Minister shall as soon os

convenient ofter its publication in the Gozette be brought before Parliament for its
approvol. ..."

l27l Section 29(2), which currently provides that the Minister may make regulations in

respect of the matters set out in Section 29(1,), is sought to be repealed and replaced

with Clause 34, which reads as follows:

"ln porticular ond without prejudice to the generolity of the powers conferred by

subsection (L), the Minister may moke regulations in respect of the following
motters: -

(o) prescribing ony business os a "designoted non-finance business or
profession" or "finonce business" toking into consideration the interests of
the nationol economy; and

(b) prescribing ony person as o customer in relation to o tronsoction or on

occount."

[28] lt was the submission of Mr. Hewamanne that by regulation alone, the Minister may

determine what constitutes a "finance bLtsiness" or "designoted non-finonce

business or profession", thereby deciding who comes within the Act and who shall

be subject to its obligations, liabilities, and sanctions. He submitted further that this

allows the Minister to expand the reach of the Act beyond the categories set out by

Parliament without specifying any criteria or without requiring any nexus to money

laundering or terrorist fina ncing.

13



1291 We are unable to agree with this argument for three reasons. The first is that Section

29(1,) clearly circumscribes the power of the Minister to make regulations by

specifyingthat regulations can be made only in respect of any matter authorized or

required to be made under the Act, or for the purpose of carrying out or giving effect

to the principles and provisions of the Act. The second is that in the definition of
"finance business" or "designoted non-finance business or profession" conlained in

CIause 34, Parliament has specifically recognised that a necessity may arise to
expand the persons and/or institutions already identified by the said definitions and

has in the said definitions itself conferred the Minister with the power to add a

"finonce business" or "designated non-finonce business or profession" by way of

regulations. While this power is circumscribed by the use of the words,'toking into

considerotion the interests of the national economy' , the application of the ejusdem

generis rule would ensure that the persons who are included in the future must be

persons whose actions have a connection with, and are within the financial system

of the Country. The third is, all Regulations made by the Minister must be placed

before Parliament for approval, and thus, Parliament retains control over the acts

of the Minister. Thus, we are of the view that there are adequate safeguards that
would ensure the Minister stays within the four corners of the Act when exercising

the regulation making power.

[30] Mr. Corea, PC submitted that by conferring the power to make rules or issue

directions in respect of matters set out in Clauses 4,8,9, L7 and 1-8, the Bill seeks

not only to expand the powers of the FIU and confer a wide discretion in the FlU,

but also to concentrate executive, legislative, and quasi-judicial authority in it,
without adequate safeguards. This position was echoed in the submissions of Mr.

Hewamanne, as well.

[31] Clause 35 seeks to introduce three new Sections numbered as 29A, 298 and 29C,

with Section 29A conferring the Head of the FIU with the power to make Rules. The

proposed Section 29A reads as follows:

"(1) The Heod of the Finonciol lntelligence IJnit may, subject to the provisions of
this Act, make rules in respect of any motter for which rules ore authorized

1,4



or required to be made under this Act for the effective implementotion of
the provisions of this Act."

(2) Without prejudice to the generality of the powers conferred by subsection

(1), rules may be mode in respect of the following matters:

(a) The officiol identificotion documents, or other relioble source

documents, or information or dota or evidence thot is required for
identification or verificotion of ony porticular customer or class of
customers;

(b) The timing of the identificotion ond verification requirements for the

purposes of section 2;

(c) The threshold for, or the circumstonces or the manner in which,

identification ond verificotion requirements shall opply to transactions

corried on by the customers of on lnstitution;

(d) Conducting of simplified customer due diligence meosures;

(e) Record keeping, reporting obligotions, identification of suspicious

transoctions, suspension of transoctions, ond customer screening;

(f) Application of risk-based opprooch os referred to in section 2;

(g) ldentificotion or verificotion of the identity of the beneficiol owner of o

customer os referred to in section 2;

(h) Obtaining information in relation to the originotor qnd beneficiory of,

or ony other reloted party to, ony category of tronsoction os the Heod

of the Finoncial lntelligence Unit moy deem necessary; ond

(i) Shoring of information among lnstitutions under Section 2 (6).

(s)

(4) The Heod of the Finoncial lntelligence l|nit sholl, in moking rules under this

section, toke into occount the recommendotions of the Finonciol Action Tosk

Force.

15



(5) Every rule made under this section shall be published in the Gazette and sholl

come into operation on the date of such publication or on such later dote os

moy be specified therein."

132) lt would thus be seen that the Head of the FIU is vested with the power to define

the operational content of compliance obligations and decide on thresholds for
customer due diligence, the form and manner of reporting, and the circumstances

under which simplified or enhanced procedures apply. All these provisions relate to

the submission and collation of information and the manner in which an lnstitution

must exercise due diligence in respect of financial transactions and in dealing with

customers, and by their very nature, are not matters that can lead to any

arbitrariness in its implementation.

[33] While the power of the FIU to make rules is circumscribed by the proposed Section

29A(1) by the use of the words,'for the effective implementotion of the provisions

of this Ac{, we must state that the said provisions must be viewed from the

standpoint of (a) the objective sought to be achieved by the Act, and (b) the need to

be able to respond swiftly to developments that take place in the international

financial system as well as the FATF Recommendations.

[34] We are therefore of the view that Clauses 4,8,9,17, 18, L9,20,24,34 and 35 that

confer inter olio the power to make regulations and rules as aforesaid are not

inconsistent with Articles 3, 4, 1.2(L) and 76 of the Constitution.

Privileged Communication and the riehts of Attornevs-at-Law - Clauses 15, 18-20 & 22

[35] The Act places the obligation of collecting data relating to financial transactions on

an'lnstitution', which has been defined in Section 33 of theActto mean "ony person

or body of persons engaged in or carrying out ony finonce business or designoted

non-finance business within the meoning of this Act."

[36] A "designated non-finance business" has been defined to include inter alia:

16



"lawyers, notaries, other independent legal professionols and accountants when
they prepore for or carry out transoctions for their clients in relation to any of the

following activities :-
(i) buying ond selling of real estate;

(ii) managing of client money, securities or other ossets;

(iii) management of bank, sovings or securities accounts;
(iv) organization of contributions for the creation, operotion or manogement of

companies; ond

(v) creation, operotion or monagement of legol person or orrongements ond the
buying and selling of business entities."

l37l TheBill seekstoamendthedefinitionof 'lnstitution'tomean, "anypersonengoged
in or corrying out ony finance business or designoted non-finonce business or
profession within the meaning of this Act".

[38] "Designated non-finance businesses or professions" have been defined in the Billto
include inter olio:

"lowyers, notories, other independent legol professionals or accountants, when
they prepare for, or carry out tronsactions for their clients in relotion to ony one
or more of the following activities: r'

(i) buying and selling of real estate;

(ii) monaging of client money, securities or other assets;

(iii) monogement of bonk savings or securities occounts;
(iv) orgonization of contributions for the creation, operation or monogement of

componies; ond

(v) creotion, operotion or monogement of tegal persons or legol orrangements
or the buying ond selling of business entities;

[39] Mr, Hewamanne submitted that by virtue of the above, all Attorneys-at-Law
operating in the following capacities are included:

(a) An Attorney-at-Law acting as a Notary Public in preparing for and carrying out
transactions relating to the buying and selling of rear estate;
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(b) An Attorney-at-Law acting as an instructing attorney, by virtue of signing a

proxy with a client and obtaining a deposit of fees and expenses, in the

management of client money (solicitors' accounts);

An Attorney-at-Law acting as a corporate lawyer advising on mergers and

acquisitions of a client which is a publicly listed company, and carrying out

steps in relation to the management of bank savings or securities accounts;

A firm of Attorneys-at-Law acting in the provision of corporate consultancy

services, including the organisation of contributions for the creation,

operation, and management of companies;

(e) A firm of Attorneys-at-Law acting in the provision of probate and testamentary

services, including in the capacity of executors, administrators, or trustees;

(f) Attorneys-at-Law acting as power of attorney holders on behalf of their clients

in relation to legal proceedings or other steps;

(g) An Attorney-at-Law providing advice as to the formation or management of

legal persons or legal arrangements;

(h) A firm of Attorneys-at-Law acting as an escrow agent for its clients, or pursuant

to an escrow arrangement.

[40] The second argument of the learned Counsel for the Petitioners was that the Bill

does not provide adequate procedural safeguards to enable Attorneys-at-Law to

discharge their professional duties within the existing regulatory framework

governing the legal profession, as established by the Supreme Court Rules. lt was

submitted further that communications between the client and attorney is

privileged and that under the Supreme Court Rules, disclosure of such confidential

communications is permissible only in narrowly defined circumstances, principally

with the express or implied consent of the client, or in exceptional cases such as

communications made in furtherance of an illegal purpose or to prevent a crime or

fraud.

l4t) Section 13 of the Act already contain provisions relating to privileged

communication between an Attorney-at-Law and his client, and reads as follows:

(c)

(d)
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"(1) Nothing contained in sections 4,5,6,7 or I of this Act shall be construed os

requiring o lowyer to disclose any privileged communicotion only if -

(2) (o) it is o confidential communication, whether oral or in writing, passing

between -
(i) a lowyer or legal odvisor in his or her professional capacity and onother

barrister, solicitor, lawyer, ottorney or legal advisor in such capacity ;
or

(ii) a lowyer or legol advisor in his or her professional capocity and his or

her client, whether mode directly or indirectly through an agent of
either; ond

(b) it is mode or brought into existence for the purpose of obtoining or

giving legal advice or assistance; and

(c) it is not mode or brought into existence for the purpose of committing

or furthering the commission of some illegol or unlowful oct.

(3) Where the informotion consists wholly or portly of, or relotes wholly or portly

to receipts, poyments, income, expenditure, or financiol tronsoctions of a
person (whether a lawyer his or her client, or ony other person), it sholl not

be o privileged communication if it is contained in, or comprises the whole

or port of ony book, occount, stotement or other record prepored or kept by

the lowyer in connection with o trust occount of the lowyer."

l42l Thus, under the Act, confidential communication as identified in Section 13(2) is

considered as privileged communication. The learned Counsel for the Petitioners did

not complain that the above provisions as it currently reads has resulted in a

violation of the privileges enjoyed by Attorneys-at-Law.

[43] Clause 15 of the Bill seeks to amend Section l-3, and reads as follows:

"(1). Nothingcontoinedinsections4,5,6,TorSof thisActsholl beconstruedos

requiring o lowyer to disclose ony privileged communicotion.

(2) For the purpose of this section, o communication sholl be a privileged

communication, only if -
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(a) it is o confidential communicotion, whether oral or in writing, passing

between -
(i) a lawyer or legal advisor in the professional capacity and onother

borrister, solicitor, lawyer, attorney or legal advisor in such

capocity; or

(ii) a lawyer or legal odvisor in the professional capacity and the

client, whether made directly or indirectly through an agent of
either;

(b) it is mode or brought into existence for the purpose of obtaining or
giving legal advice or assistance; and

(c) it is not made or brought into existence for the purpose of committing

or furthering the commission of ony illegol or unlowful octivity.

(3) Where the informotion consists wholly or portly of, or relotes wholly or portly

to receipts, payments, income, expenditure, or finonciol tronsoctions of a
person (whether o lowyer, client, or any other person), it sholl not be a
privileged communicotion if it is contoined in, or comprises the whole or part

of ony book, occount, stotement or other record prepored or kept by the

lowyer in connection with o trust occount of the lowyer."

[44] Having examined the amendments sought to be introduced to Section 13, it is clear

that the said amendments are being made to add clarity to Section 13. Furthermore,

communications between a client and an Attorney-at-Law continues to be privileged

with regard to confidential communication which has been clearly identified in

Clause 15. We are therefore of the view that Clause 15 will not result in an erosion

of such privilege and the said clause is therefore not inconsistent with Article t2(1)

or Article 1a(1)(g).

Proceedings in camera - Clause 18

[45] ln terms of Section 15(2) of the Act, where the FIU has reasonable grounds to
suspect that a transaction or attempted transaction may inter olio involve the
proceeds which are attributable to any unlawful activity, is connected to the

commission of an offence under the Money Laundering Act or is preparatory to the
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commission of an offence under the Convention on the Suppression of Terrorist
FinancingAct, it maydirect an lnstitution notto proceed with such transaction for a

period not exceeding seven days. Section 15(3) provides that, "The Ftu may make

an ex -parte opplication to the High Court of the Western Province, holden in
Colombo, for an extension of the period of time stipulated in subsection (2) setting
out the grounds for such application."

[46] Clause 18 of the Bill seeks to amend (a) Section t5(2) inter alio by extending the time
period to not more than fourteen days, and (b) Section 15(3) by specifying that " such

application, ond the proceedings pertaining to the some shall be held in comerq."

l4ll Article 106(1) provides that, "The sittings of every court, tribunol or other institution,

established under the Constitution or ordoined and estoblished by Parlioment shall

subiect to the provisions of the Constitution be held in public, and all persons sholl

be entitled freely to attend such sittings." The Sinhalese text of the Constitution
refers to'sitti ngs' as'elQ Oeo)co'.

[48] ln terms of Article tO6(2), " A judge or presiding officer of any such court, tribunol or
other institution may, in his discretion, whenever he considers it desirable

(a) in proceedings reloting to family relotions,

(b) in proceedings reloting to sexual motters,

(c) in the interests of notionol security or public sofety, or
(d) in the interests of order ond security within the precincts of such coL)rt, tribunal

or other lnstitution,

exclude there from such persons os ore not directly interested in the proceedings

therein."

[49] The Sinhalese text refers to 'proceedings' as'erg oogq og'.

[50] Mr. Corea, PC submitted that the amendment proposed to Section 15(3) is violative

of Article 106(1) and does not come within the four situations provided for in Article

106(2). While it is clear from Article 106(1) that what is contemplated are

proceedings or 'og OeD)<D', the situation contemplated by Section 15(3) is only an ex

parte application made to extend the time period directing an lnstitution to suspend

a transaction and does not extend to a "sitting" as contemplated by Article 106(1)
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nor is it a public sitting in open court. We are therefore of the view that the proposed

Section 15(3) is not violative of Article 106 of the Constitution.

lmposition of administrative sanctions - Clauses 22 and 39

[51] Clause 22 seeks to repeal and replace Section 19 of the Act with 8 sub-sections, of

which sub-sections 1 and 2 reads as follows:

"(1) A person who controvenes or foils to comply with -
(o) ony provision of this Act or any regulation, rule or Order made or issued

thereunder;

(b) ony condition or restriction imposed on such person under this Act; or

(c) any written notice, directive or ony other requirement issued or imposed on

such person under this Act,

sholl be lioble to one or more of the odministrotive sonctions, imposed by the Heod

of the Financial lntelligence Unit, toking into considerotion the noture ond
grovity of the controvention or the foilure and where relevont, subsequent

action taken by such person to rectify the controvention or the foilure.

(2) An administrotive sonction referred to in subsection (1) may be -
(a) - (e) ....

(f) recommending to the supervisory, regulotory, self - regulotory, licensing or

registrotion authority of an lnstitution, os the cose moy be, to -
(i) issue o written warning;

(ii) suspend or restrict the license, or prohibit the continuotion, of the

business or profession undertoken by on lnstitution;
(iii) revoke the license of on lnstitution; or

(iv) impose o penolty in terms of the provisions of the relevant written low, or

impose o time bor or restriction on o person from engoging in
employment, trode, business or profession within the sector relevont to

the supervisory, regulatory, self-regulotory, licensing or registrotion

authority,
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as may be permitted in terms of ony applicable written low for the regulotion or

supervision of such Institution."

[52] The words, licensing authority, registrotion authority, regulatory authority, self-

regulatory authority and supervisory authority have been defined in Clause 39 as

follows:

(i) "licensing authority" means, an authority established by or under any written

law with powers to license lnstitutions to carry on the relevant business or

activity.

"registration authority" means, an authority established by or under any

written law with powers to register lnstitutions to carry on the relevant

business or activity.

(iii) "regulatory authority" means, an authority established by or under any written
law with powers to regulate, or authorize and enforce standards and controls

in relation to lnstitutions.

"self-regulatory authority" means, an authority that regulates, supervises,

monitors and oversees its members (such as lawyers, notaries, other

independent legal professionals or accountants) within any designated non-

finance business or profession.

"supervisory authority" means, any authority established by or under any

written law to oversee or enforce compliance by lnstitutions with applicable

written laws, but does not include the Financial lntelligence Unit established

under section 14a.

[53] Mr. Hewamanne submitted that in terms of Clause 22,the FIU is vested with the

power to initiate processes which may lead to disciplinary consequences affecting

the right of an Attorney-at-Lawto engage in his practice and thatthis is inconsistent

with, and an interference with the existing regulatory scheme governing Attorneys-

at-Law, under which disciplinary control over Attorneys-at-Law is vested exclusively

in the Supreme Court.

[54] lt must be noted that in terms of the above, the FIU would only be recommending

to the relevant authority or institution that one or more of the actions be taken,

(ii)

(iv)

(v)
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provided such actions are permitted by the enabling law of such authority. lt is

thereafter upto the relevant authority to decide on the course of action that must

be taken on such recommendation. ln the case of Attorneys-at-Law, the

recommendations from the FIU will be based on their investigations. Be that as it
may, the finaldecision in respect of disciplinary issues relating to Attorneys-at-Law

shall be taken by the Chief Justice or any other Judge of the Supreme Court, as

clearly provided for in Section 43 of the Judicature Act.

[55] The Bill confers power on the Head of the FIU to issue directions to a 'regulatory

authority'defined in Clause 39. Mr. Corea, PC submitted that the Supreme Court

may be categorised as a 'regulatory authority' and that as a result, the Supreme

Court shall be subject to the reporting and compliance requirements of the FlU,

thereby undermining the independence of the judiciary. We are in agreement with
the submissions of Mr. Corea, PC and Mr. Hewamanne and are of the view that to
subjectthe Supreme Courtto the direction of the FIU in whateverform would be in

violation of Articles 3 and 4 of the Constitution. Hence, the above definitions in

Clause 39 would have to be passed by the special majority of Parliament and shall

be approved by the People at a Referendum.

[56] Mr. Sudarshana De Silva, PC, the learned Additional Solicitor General submitted that
it was never the intention to include the Supreme Court within the definition of
'lnstitution'and that an amendment shall be moved at the Committee Stage of
Parliament by adding the words, 'but does not include the Supreme Court of the

Republic of Sri Lonko' at the end of the definition of 'lnstitution' in Clause 39. This

would however only partially add ress the above view of this Court. We are therefore
of the view that the words,'but does not include the Supreme Court of the Republic

of Sri Lanka'shall be added at the end of the aforementioned definitions of
lnstitution, licensing outhority, registrotion outhority, regulotory outhority, self-

regulotory authority and supervisory authority. We are of the view that the said

violation would cease if Clause 39 is amended as above.

157) lt was submitted further by Mr. Corea, PC that the sanctions that can be imposed

can vary from a written warning to a monetary penalty which shall not exceed Rs.

Two Hundred Million, and that the Bill does not set out any criteria that should
govern the exercise of the discretion vested in the Head of the FlU. This is not correct
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since the proposed Section 19(1) contained in Clause 22 specifically provides that in

the exercise of its discretion, the FIU shall take into consideration the nature and

gravity of the contravention or failure, and where relevant, subsequent action taken

by such person to rectify the contravention or the failure. We are of the view that

this is a sufficient safeguard to prevent any arbitrariness creeping into the decision

of the FlU.

[58] Mr. Corea, PC and Mr. Hewamanne submitted that even though the Head of the FIU

can impose administrative sanctions, the Bill does not set out the procedure that

shall be followed in order to decide if a contravention has taken place as required

by the proposed Section 19(1), nor does the Bill require the Minister to specify by

way of regulations the procedure that must be followed by the FIU in determining

whether any person has failed to comply with any provision of the Act or any

regulation or rule made thereunder.

[59] We are of the view that fairness demands that principles of natural justice be

adhered to and that any person who may be affected by an administrative sanction

is entitled to a reasoned consideration of their position prior to the imposition of

an administrative sanction. Failure to do so would result in a violation of the

protection afforded by Article L2(1).ln Harin Fernando v Samagi Jana Balawegaya

and others [SC Expulsion No. L/2O23; SC minutes of 9th August 2024), it was held as

follows:

"lt is importont thot individuals are provided with the opportunity to porticipate

in the decision moking process prior to decisions offecting their rights being token

by public outhorities ond/or authorities vested with stotutory power. This would

promote the quality, occurocy ond rotionality of such process, ond enhonce the

legitimacy thereof while at the some time improving the quolity of decisions mode

by public outhorities. As stoted in De Smith's Judiciol Review [Eighth edition, 2018]

"Proceduraljustice oims to provide individuals with a foir opportunity to influence

the outcome of o decision ond so ensure the decision's integrity" [poge j41] ond

"assist in ochieving q sense thot justice has both been done ond seen to be done"

[poge i42].'
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[60] The learned Additional Solicitor General submitted that adequate safeguards must

be in place to ensure that a party is heard prior to the imposition of penalties

including monetary penalties. He submitted further that as it currently stands, the

FIU has set out in an operational manual the procedure that shall be followed prior

to imposing penalties under Section 19 of the Act, and that such procedure contains

a show-cause mechanism wherein responses are called for and considered.

[61] We are of the viewthat an lnstitution is entitled to be heard priorto anysteps being

taken that would result in the imposition of an administrative sanction as

contemplated by Clause 22.Thus, we are of the view that the proposed Section 19(1)

sought to be introduced by Clause 22 is inconsistent with Article 1,2(1,1 of the

Constitution and requires to be passed by the special majority of Parliament.

[62) The learned Additional Solicitor General submitted that an amendment shall be

moved at the Committee Stage of Parliament to Section 19(1) by including the

following sentence at the end of Section 19(1):

"The Heod of the FIU sholl, before imposing ony odministrotive sonctions give such

person on opportunity of showing couse os to why such sanctions shall not be

imposed on him."

[63] We are of the view that the said inconsistency shall cease if the proposed Section

19(1) is amended as proposed by the learned Additional Solicitor General. The said

Section may thereafter be passed by a simple majority.

164) Mr, Corea, PC submitted further that where a monetary penalty remains unpaid, the

Head of the FIU may make an ex parte application to the High Court for an order

requiring the payment of the monetary penalty, and upon such order being made

such amount shall be recoverable in the same manner as a fine imposed by the Court

-vide proposed Clause 19(5) in Clause 22.We are of the view that while the Head

of the FIU may make an application, the High Court shall issue notice of such

application to the affected party prior to making an order. Thus, the proposed

Section 19(5) is inconsistent with Article L2(1,) and needs to be approved by the

special majority of Parliament. The said inconsistency shall however cease and the
proposed Section may be passed by the simple majority of Parliament if the words,

"The High Court shall issue notice of such applicotion prior to moking on order." are

inserted at the end of the proposed Section 19(5).

26



Summarv of the Determination

t65l The Bill can be passed by the simple majority of Parliament, except Clause 22

Iproposed Section 19(1) and Section 19(5)] and Clause 39 [proposed definitions of

"lnstitution, licensing authority, registration authority, regulatory authority, self-

regulatory authority and supervisory authority"l which Clauses shall be passed by

the special majority of Parliament. However, if Clause 22and Clause 39 are amended

as follows, the said Clauses too can be passed bythe simple majority of Parliament:

Clause 22 - By the insertion of the words, "The Head of the FIU sholl, before

imposing any administrotive sonctions give such person on opportunity of showing

cause as to why such sanctions shall not be imposed on him." at the end of the

proposed Section 19(1)'

Clause 22- Bythe insertion of the words, "The High Courtshall issue notice of such

application prior to making on order." at the end of the proposed Section 19(5)'

Clause 39 - By the insertion of the words, 'but does not include the Supreme Court

of the Republic of Sri Lonka' at the end of the definitions of the words, "lnstitution,

licensing authority, registration authority, regulatory authority, self-regulatory

authority and supervisory a uthority"

t66] We place on record our appreciation of the assistance given by the learned

Additional Solicitor General who represented the Hon. Attorney General, the

learned President's Counsel and other learned Counsel who appeared for the

Petitioners.

ACHALA WENGAPPULI, J

JUDGE OF THE SUPREME COURT

ARJUNA OBEYESEKERE, J

JUDGE OF THE SUPREME COURT

K.M G.H KULATUNGA, J

IJDGE OF THE SUPREME COURT
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