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Judge ol []tc Suprerrtr: Court
JLrclge of the SLrpr"eme Corrrt
Judge of the.Su;trente Cr_rur.t

Sri [,anl<a IJo;rrci of Inve.stntcrrt Non_
Ilxecu tive 0 fficer-s pod u jan;r J'r.a cl e Un i o n,
N o. 24 (t / C,Sri Ariyajelh i Ma vrzarha,
Issaclcen t-ity,
M a tll ra.

Alrrng,rnr;r VitJrrrr;rge
I(rrnta ra,
N o. 246 / C, Sr"j Ari)zajotiri
Issacleen City,
N4 a ta ra.

l'lrushara Stsir.a

N1 a vva th a,

Co rrn.se l

S.C. [sD) No.62/zaZ4
I)etitioner'

Co Lr n-scl

Lal<shan Dim Lrthu Dissanayal<e,
Chief Secretary,
419 / A, Nelurva lloaci,
Moraiveka.

Uclitha [gal;rhcu,;r, pC n,ith N.l(. Asho]<b:rran
a ncl Shentrl lrcrnltnclo.

Dc.-shabandu Sureash llapLrsinglta
G u n erva rcien e,

28/3 A,4th l,ane, lipitirrrlLrlla lloacl,
I)itakotte.

NLrrv;in Pict'is irrstructed bv N4.s. Antali
.Ant;rrath rr nga.

S.( . [.\l] ] hro. b3 /'2024



Ilciitionel'

Cou r:sel

Inlerven ient Petitiouer

Counsel

I ntr.rvenient Petitioner

Cor,rrrsel

I nterven ient Pelitior-rer

Corrnsel

S.C. [SDi No.64/202,1
Iretitio ners

N{anohara cie Siiva, PC r.r,ith lvis. }'larithriya
liulr:a ragc, I\,1 s. Na d eesha n i La nl<atillake, M s.

Kaveesha Ganiage, ilirosha Munasinghe, N,ls.

Sasin Charidrascna, SenaI Kariyraixrlsilsl
instructecl by A. Pe rusinghe.

F rofessr:r' l.alithasiri
"Ctt na rLnr;lltlt ",

'l-h irriuura,
P;rli;ldula"

K. I\,li. fulahinda Sirii,varclana,
Secretar_1,, lo thc, i!{inistr"y of
[r]conr:niic Stabi]izalion anri
Poiicies,
Ministr-y of Financc,
'l'ir* Secretariat,
Colortrbo 01.

C tt tt;i rLiilr;,r it

Fi na nce,
Nationai

Sanjeeva Jayar,vardena, PC with Rukshan
Senaciheera instructed by Vidauapathirana
Associales.

Meera M uh iadeerr Naveemudeen,
Secr*tar_1,,

M inistry of Investnrent Prom.)tion,
1 Zth fl oo r, \,Vest'l.orver, \Vo rld'Irade C enter,
Echeione Square,
Colornbo 01,

iiraj De Silva, PC n,ith Daminda Vijerathn*
and Ianagan Sundramoorthi, Suel t,ithufi
instructed by Vidanapathirana Associates.

Hon. Dilunr Suraj Bandat'a Amunuganta,
State Minister ol' Inrrestment Prourotion,
State Ministry of Investment Promotion,
2Sth floor; \$est Tower;
\{/o rl cl'l'ra cie Center
Iichelon Square,
{lolomha t}1.

Ronalrl Perera, PC rvith Suren Cnanaraj, Ms.
Rasl-inri Dias ancl Sa[<uni Weeraratlrne
iirstructed hy Vidanapathirana Associates.

l. Sunil i{andunnethtl-ri,



No. 9213, Ii'airs;ii i\'i*,"t alha,
ilukn:ale,
Ira n * i;iiti_va

2. Ilr." tr..Iarsltatta Su l'ilrllpIlerilnta
l{o. 1 B2/3, Desingha lr1;ir.v;rtha, Pelarvatt;r,
B;ltt:rramulla.

Shantha Ja_1:artaniena r,vith Na1,3n11l,,

Wijesur:dera, llilar:ya Danrunupola and
\.{/ihangi'i'issera.

Counsel

lntervenient Pelitio ue r

Co Lr nsel

Inlerl'enient Petiticner

{lcunsel

Intervenient Pelit ilrner

[]ounsel

K. N'I. Nlahineia Siriivar"dana,
Secretaly t0 the fulilristry of
Econornic Sta[rilizati0n ancl
Irolicie.s,
Ministry of Irinance,
T'he Secretariat,
Coiomho 01.

[rir:a rrce,

Naticnal

Sanjeeva Ja\rar.varrlena, PC rvith Ru[<sltan

Settadheera instructed i:y Vidanapathiri:na
Assaciates.

Meera Muhiadeen Nayeemucleeri,
Secretary,
M inistry o{' lnrrestntent Promotion,
12th floor, West Tonrer, World Trade Centel
Echeloue Scluare,
Colombo 01.

Eraj lle Silva, PC n,ith Datninda Vijerathne
and Janagan Sundran'ioorthi, Sr.rel Lith ufi
iustructed by Vidanapathirana Associirtes.

Hon. Dilurn Suraj Bandara Amuuugama,
State Minister of Investrnent lrronrotion,
State Ministry s6 Inr;estnlenl Prornotion,
25th floor, West Tr;w,*rl
World Tradc Ct'ntcr,
Echelon Square,
Colombo 01.

llonald Perexl, PC u,ilh Suren Cnanaraj, Ms.
Ilashrri llias and Sakuni Weerarathne
instnrcteci by \ri cla na pathi rana Associates"

Gr:r;:kapiliva ge I)* n I r-r d i ka I) uslrpahu m ala,Intervertienl Petii ioner-



5,e crela l'v,

Irl*,416,
j ath iir.a 5*va ka Sa nga nt a-1ra,

iir:tie i{oa ci,

|rita k* itc.

Coitnsel : IJLishantl:a Kularathrrii ra;ith Sanran Liyanage,
janaka 6:lmage, and C.ll.l Puslipal<uraar'::
instructed by Optima Larr,r Assaciales"

S.C. (sn) Nc.65/2s24
Iletitioner" : [ral;lmanriailige \",'irau l]ushpil Kunrara

F'e rnaudo,

"35l1, "Sanrial<el u m",
figodai"rvaua,
IU oraLurva.

Courrsel

Intervenient Petitioner

Counsel

I ntervenient lretition er

Cr.runsel

Llciitha ligalaherva, PC ivitli l\.K. Ashoi<bararr
a nil Shenal irern;lnclo.

K. ful. Ir{ahincia Sirir,r,ardana,
Secretarl, to the Ministry of Finance,
Econcuric Stabilizatioll and National
llolicies,
i\4inistry of Finance,
'l'he Secretariat,
Coionibo 01^

Sanjeer,a Jayan ardena, PC rvith Rukshar
Senadheera instlucted by Vicianapathiran.r
Associates

I\'1 eera ]lt u iriacleen N a1.es1n,{i.*,-i,
Secretar.r-,

Ministry of I nvestment Proniotion,
1Zth floor, \{,'est Tor,r,er, World Trade Center,
licltelone Square,
Colombo 01.

Iiraj Ile Silva, PC with Darnir:da Vijerathr:e
anci .[anagan Sundrariraorlhi, Suel Lithuli
i :tstruct ed btr Vidanapath il';t t-r;t Associa les.

i"lor:. Dilunt Suraj llilndara Aniunugama,
State lv{irrister r.rf Inveslrne nt Pron-iotion,
State tVlinistry oi investment lrromotir:n,
2Stir flor:r, West Torver,
fi.furld l'rade Center,

lntervenient Petitir:ner



Cr:u nsel

S.C. (sD) No.6612024
Ireliti0ner'

Cou nsel

5.C. {sD} Nr,67 /Z*?4
Petitioners

Counsel

s.C. [SD] No.6812024
Fertitioner

CoLrnsel

S.C. [SB] No.69/2024
Petitioners

lichclon Sqr.rare,

Colonrbo tl1"

It*nald Perora, l)[] rvit!: Siuren Gn:inara1, X4s.

Rashnri Dias and SaI<uni \ly'eerarailrne
instructed hy Vicianapath irana Associutcs.

Lal-ri ru {i}rath u rariga Wee r':lsekara,
0 rga nizi ng S ecreta r'_r.,,

Youth F.or CII lir:ge,
ZZi1, [4elder: Irlace,
I{ugegoda.

Nui,rran Bapage rrrilh l,ls" IJinusha
'i'hirinaganu and llansal<a Chandrasingl-re
i ns lnr cted L:y Il,1 s " ItJ is h a rj i n i J al,awa rd e na.

1. Sarath Karunadasa,
0rga n iz i ng Secreta r1.i

[,intreprene LL rs Struggle Centeq
No. 528,
Mahayaya, Ulpo thaga nra,

i{asalaka.

2. Entreprenellrs Struggle CenteL
No. 30, Kandewatta Rd,

N ar,va I a, i.'l Lrgegoda.

T'hanulia Nandasiri r.vith Nurryan Bapage
instructed bir W. Charith De Silva.

Iludeesha Dumi r-rda N agiiinLrn a,

Propaganda Secretary,
Frontlirre Socialist Party,
'22 / 1, l\{eldel Place, Nugegoda.

Nur,van flopage r,vith [ts. Dinusha
'l'hirinagarr-r;r and i{ansaka Chandrasinghe
i ns t r u ct e cl ht, l!{ s. N i s h a ri i n i J a1.ar,va rcl e n ;r.

1" Ajantha Nircsiran Padukha,
No. 68, Kottawa Roacl,
Pili;,apciala.



Cau nsel

2. iir::ip;rtl-i Iin nka n a nraIagr: Aclr i n Llra

I ranj ith I] in;rla nls;rra,

Na. 4{}i} / 1, l}*patla tr{oarl,

iU innan;+,
Catahathlha"

Farman Cassirr, Pfl with lVls. jessica
Abeyratnr:, Vinura Kularatrre ancl Faadhiia
'l'hassirn inslnrcted bv A, ll. Shavamali i.
AthukoraIa.

s.C. [Sn] No.7sl2$24
Petitione rs : 1" Amarasinghe Suranjavil,

General Secretary,
Comrrercial and lndustriai Workers' lJniorr,
l'']r: 1 7, lJarrilcks Laue,
Colonrba 02.

2.,. B.Gr.rnrsinghe,
General Secretar,1,,

Uniteci lrederation of Labour,
No 17, llarracks [,ane,
Colombr;02.

3" Sena nay;lke M Lrd i1,'anselage A niarantll
Ranajan Senanayake,
(eneral Secretary,
Ceylon Bank Employees Union,
No. 20, Teniple Roaci, Maracliran;1,
Colonrbc 10.

4. K. r\. Kalpa Madhuranga,
Secretar'yi PROTECl' lJn ion,
No. 47514, Thinrbirigasyava iioatl,
Colornbo 05.

5" "l'harindu lranga Jayau,ardhana,
President,
Yorrng Jotr rna I 

jsls' Associ:rt iorr,

No. 176/3, 0rutlrota,
Canrpaha.

6. llathrrayake L4i"rdi.r,;rnselage TI:;rrinclu
r\mila lJd uwaragedara,
l\ationai 0rganisel
frecieration of Media [imployees' [Jr'rians,
I\o. I7, llarlachs l,ane,
Colornho 02.



7. S*il;lpp'*ni;*ag* Anur;rrii:;-r *isa,Sa\;t
Iierr:a:rdo,
Nn. 34l1lA, iil<sath l"lousing Sichr:rrie,

)!f iriga*ra.

U, K. l,alith l{nnrnathilaha,

loint Secretaryl
liree 'l'rade Zones & Ce neral S*rvrccs
IinrPl01,eg5 [Inion,
14i, Ar:;rr:cla Ra jakaruna Nlar,rratl:a,

fk:lombo 10,

: Srtastil<a Arr"rlingarrt it ilh Ms. Tharushi
Cor-rnsel Kularalne inslruc[ed by Ineka

l'lenclarvitharan:r.

s.C. (Sn) No.77lZa24
Petilioners 1. Arneir:a Shaii Mohin,

,39, N'Iosq ue Road, Peri_yarnulla,
Neganrbo"

2. Pre m;l tl"i i laka ] a-\,a |q0.iy,

No, 11i], Gabbetla.
lJdispatturva.

3. Chandima Kiriwandala,
No. 58/1, Sri Indrajothi ltoad,
flatma]ana.

4. l\alinda Wijerathne,
4'2/8, \tijava Rd, Tudella,

f a-l1la.

5. Sanjeerva Pattiwila,
12713/8,
S isila M ar,r,atha, AlLrth gama,
Canrpalra.

6. I{ekha l\{allikarachchi,
9(j / 1 /3, P.S.Perera N{ar,u-at'hil, Marlpe,
ililiyanclala.

7. Seevali Wijelrrantha,
33 5 / A / 5 l'2, Ka rnhu rLrgallar,vatta,
\,'Vath up itirn a la, l\ ittam Lruwa.

fi. \'asoj i Gu nar+ :: rria na,



hio 2/3, IJ;rlag*11:r,

Ynl<k;rl;i.

9" 5h irra n tl-ri Abe3,ra lh ne,

44/1,
l'l eena ti I< Ll nr [,ru ra Roatl,
Kosr, attc,
ilattar:amuila,

10, Iihagya .Abeyhoon,
56 / 1'21), Iioongaharva lta I{oncl,

Kiribathg*cl;1.

1i. I{api}r l(umara.
80116/5101, Sth [.ane,
Panaluu,a, Wataraka,
Iradu}<ka.

1 2. Sandun Sanreera,
25I1A, Marvathaganra,
llom;lgama.

1 3. Irrasacl i l3oornarvaia ge,

ZBZlAll, I{ettigoda, Iritipanana ltlorth,
I-{omagania.

14. Gaya Senaratne,
No. 47 4', Kahanthota Road, Arangala,
l'l ol<a rr rla ra.

1 5. Dilanga Heltiarachchi,
1 44 1 I 7, Thawalanl<o-ya,
I-ll<urvela.

16. Kasun Balaooriya,
No.199 A/4, Pattiyarvatta Road,
Kothalawela,
Kadur,vela.

1 7" I{eshani Kaushalya,
9A13, 6th Lane, Narvala,
Rajagiriya.

1 B. Sornasena Milhacii u lrvewa.
No. 403,i,C,
[]unarat']rana IHauralha, l\tlal<r.ila North,
Makola.



i{i" il. l,^ iln;rnal}reva,
il{*. ,16 .51,{., }iar":"iirder: i,,arte,

Colonrbr: C{i.

2 iJ. Sa rna rrtha iVijescker';r,
Paile ;lludeniya,
Gelic1,a"

2 1 " Jag;rth r\i;eywilrnil,
I'io" 191 18/7,
S i ri n::r Ba n rlana rr;;yal.;e Mau,:tlha, i\'l ahat'a,

Kadalryatha.

2 2. flirvira nfl: i Aryaratne,
12, Susiri Pedesa, Asiri I-Jyana, KatLrhedsla,

kloratLirtra.

2"1, Yasantha Yaddehi,
Itlo. 2 4..115, Conahena,
Iiarlan atha,

2,1. Sh i ra rri Ariyarathne,
No"cJ9,

Circular Road,
PothLrpitiyr;: North,
Wadciurt a.

2 5. Charitha Y;rttogoda,
No. 1037/09, Pilrakumba Place,
Atliurugii"iya Road,
Matrabe.

26. Cha ndirna AbeSrratne,
No.3 5412 2/1 8, Nagaha tularvathir
Palenrvatte,
Pannipitil,a.

2 7, Kishani Wickrarnasi nghe,
No. :]28/5, Ganervatta li.cld, I\'ianrpe,
Piliyandaia.

2U. i\nil Sirirnanne,
Irlo. 1 15/8,
S,1 atle go cia'ferra ce,

ful altegorla"

29. N aiil.,a Kodil<ara,
hio. 1[J6l], Kesherta Raad,



llandaraga n:a.

.J {}. {lcsh ar: l-}issa rta}r;i ke,

ItJo. 1 4-t], Nararnmilriya }{rrari,

Waragoria,
Kelani5,a"

3 1" Vir"esh il<a Bandara,
l\o. 28813, N'lanii<agara lload,
Iiolathota,
F;adurr;ela,

3 2. Srima I i Ja)rarilthna,
\ffelikumbura,
l\aramr:rala.

3 li. Ciiathu ril<a Perera,
No. 114.111, iVaithree lloarl,
Walganra,
Bandaragan:a.

34. Tharal<a Bot'eju,
Nri. 54./4,
Prathibi m[rara nra Roa d,

Kalubon ila,
Dehirvala.

Counsel

135. Senuja Sarraralveera,
692lD l, irolhena Road,
Kohalrqrila, Kelan i1.a.

li6. Thiloka Perera,
No. 1148, Maithree Road,
lValg;rma,
tr}a rrdarii.garla,

Sa njeeva jayau,ardena, PC i,uith Rtrksharl
Senaclireera instructeci by llalidha [3egunt.

s.C. [sD] No.73/2024
iletitioners : 1. Wimal l(eerawatrsha, It{P

f-eader;
National ljreedom Front,
I\o. 342/114, E.W. Ilerera Mar'vatha,

Pitakotte.

2. tJcia-ya lrrabat]: Camntanpila, l\{fi
Leader,



Counsel

s.C. [SD] Na.74/2024
Petitioner

Couusel

S.C. [sD] Ir{o.75/2024
Petitio nors

f ivilhui"u llela [.]r'unr*y;,t,

44.8, K*tie Road,
Irita koll,.:.

"1. {jevinclLr Cunraratunga, h{ Ir,

President,
"Yuth*l<;r n:a Jathil<a Snnrrida uaya",
31 I14.A,2nrt [,ane, l(osnratta,
l,{ai.vaiil.

4. Irloi"essol' Channa Sudath Jayasunrana,
N,IF,

:jti8l4.q, Harischar-rdra N4an alha,
,,\n u racllr a1: ri ra.

5. IliIith Susantha Ja.vilu,eera,
Learler, N{ar+birna Janatha Part3,,

I'lo. 11, Irarh Arrenue,
Colombr: 08.

6. Itanawaka Aarachchige lkrthnasiri I.jinral
Ranarvaka,
Presiclen{,
Ilenrocratic Left Front, N*. 42/26, Mihindu
M aivatha, \{attegedera lloa d,

Maharag:lrna,

7. Dr: Geeganage Weerasinghe,
Ceneral Secretary,
Comniunist Party of Sri l,ank;r,
Itlo. 91, Dr. hLM. Perera l\'larvatlra,
Colornbo 08.

Canishka C. Withalana w,itl-l lt{s, Saw,ani
Rajakaruna, Ms. Malrli Dissanayaka and H.

I!1, 'l'hillakaratna.

I{risantha Gehan Nissanl<a,
5881 1 Eliarluthu Marvatha,
Parliament iload,
"l-alarvalugoci a.

Ap;rca r ctl i rt-pcrson.

1. AII Ceyi*r: Bucldhist Congress,
Na" 380, lla u ddhal*ka h'{alrrat }ta,



[]o Lrnsei

I nterrrenient lretitioner

{liunsei

s.C. [Sn] Na"7612024
Petitioue rs

Cauusel

s.C. [sDJ Na.78lz0z4
Pe litioner

Calr:r'rrh* 07.

2. Chaneile lrinial "#;:kishtn,
Prcs icicr-t l,
Ali fJeylon tiLrddltis{ Congress
{tio. 380, ljauckllia}oka fu1arvathi:t,

C*l*rt-ll-ro 07.

Nlarrohara c{e Silva, IrC l,vit}r Ii{s. llarithriya
Idurnarage, fuIs, Nadeesha;ri L,nnj<atillai<e, N'ls.

Kaversi-iil [iarnagc, l'lilosha l\'iurrasing]re, Ms.

Sasiri Chandrasena, Senai Kariyrurasat::
instructed b1' A. Pertisinghe.

K. [4. l\,iahinda Sirir.t ilrclana,
Secrelarl, to lhe Ministry of Fitrance,
ficono nr ic Stab il iza tio n ar"rd ldatio nal Po ii ci es,

N'linistry of Finance,
'l'he Secretariat.
Colo niba 0 i.

Sanjeeva Ja1'ar,varderia, Pil rvitl-r Rukshan
Senariheera inslructed by Virlanapathirana
Associales.

1. ilalia nth udarrya Aclichige N Ltr,r,an Cha mara
Induni1,
415134, Ofl Higli-Level Iload,
Cangociawilla.

2. Jayalath Abayawardliana Mudiyanselage
Sanka Cira r"rdirna Abayawardan:r,
N r-l.2951A, Veu,ageda ra,

Di,"vuiapitiya.

N{ar"rohar;r rle Silrra, PC with Ms, i{arithriya
I{urnarage, Ms. Nadeeshani Lankatillake, Ms.

Kaveesha Canrage, i-iirosha htunasinghe, I\1s.

Sasiri Cirandrasena, Senal Kariyar,r,asam

instructed h3, A, Perusinghe.

l,art anri Societ-y Trust,
Itlo, "1, ii.rrn5"t'l'errace,
Cslol*bo 07.

{,o u nsel



N4s. Errriz;t 'l'egaI n,ith It4s. Nant;rshlr:r
Ralnav;rke ancl Nls.'l'ilahira Lafir instrLrcled
llr I{;trttzi Illrclr:r Assot i:rtt'>.

S.C. ISDJ Na.79/ZaZ4
Petitioner : Ratlrnayal<e Mrrdiyansclage ttanjith

N4adclunta Banrl;rra,
No. 31/3, Kandarvatte 'l'e rrace,
Nirgc.goda.

Cottttsel Upll Ja1,;15i1p1ra, PC rvith Vishval<a l,ciris, Ms.
Kall;anee Dissanayal<e anci N4s. liassala
I{anrer irrstmcted by !\/. Sithara Sanrpath
lVij ert,a rcl a n e.

Responrierit in all cases

lion. Attornev Gerrc.raI
Attorney General's Departntent,
Colomlto 12.

2,,lRespondcnt in S.C. (SDJ Nos.7.{ ancl 79

I-lon, Ran il Wicl<rentesinghe,
Minister of I;inance, llconontic Stabilitr,, and
National Policies,
l'lie Secretari;rt,
Colorrbo 0l.

Cottnsel for the Slare : Nirnralan Wigneswaran, ilSG ltrith I)r: Avanti
Perera, DSG, Ms. Navodi De Zrsysit, SC,

Tharar-rga Ranasinghe, SC, N{s. Abigail
Soot'iyal<untar Jayalcody, SC and N,ledhaka
irernando, SC.



l'h* Cr;ilrt assembled un lhc;6tl"l, 7Lk;tnd !)tl: fr-rne'2tl}4 tr; i,:eal'the sr:l:l'tiissio:"ls

ru:;ade cir i:ehalf'of lhe Petitic.rner"s and the Attr>r'ttev-Ceueral oit t]'r* llili tttled

"EccErosnic Tl"ansfar*la€ion Bi[]". Af,t*r rhe Biil ltad i"ieen placeel *t-r t]te oreier

paper of Par"liar:rent cn 22 Ma.v 7.*'14,17 petitions have heen filerl invi:king the

jurisdiction of this court r-rnder Article 121 {1} cf tl:e Constitution.

As the several counsel waxeci elocluent orr the pros and ccns of the im;-::-lgnecl Biil,

the conrt Iistenecl w.itl"r rapt attentjon to the pli-rrality of submissirlns inch-tsirre of

those made on the contributory factors that some counsel allegeci led to the

finar-lcial qrragrnire Sri Lar-ri<a fincls itself in and at the ccnclusion of the hearings, it

rvas nct iost on the Criurt that the submissirlns were as diverse and divergent as

usual on tire constitr-rticnal cornl:atibilitli or otherwise of the Biil.

Civen the robust heterogeneity of the argurnents frrr anci agaitrst the constitutionai

compliance of the Bill, we cannot resist, even at the risk cf sout:cling

uncharacteristic of cur roie in coirstitr.rtionai jur"isdiction, recalling tire opening

Iines frorn Charles Dickens' novel A Tule aJ"{wa Cities.'

It wcts the lsest af times, rf wel.s the warst of times, it wss the age aJ'

wistlom, itwos the *ge af Joolishness, it lryus the epoch oJ betieJ, itwes the

epoch af incredulity, it wcts the se(7s'oi? of Lip1ht, it was tke seasan oJ'

Dqrkness, if r.rras the sprinpl af hope,lf r.trcs the winter af clespttir, vte had

everythingl hefare us', we hr.d nath[ng beJore us, we were all gsoings direct

to Heeven, we wer€ *ll glrsing direct the other wqy - in shart, the period.

w{i.r so far like the present period, that some oJ its iioisiesf autharities

firsisted rsn its lseingl received, Jar goorl or for evil, in the superlutive

tleplree of compttrison anly'.

In a l:roacler sense, the arguments that r,vere presented hefore Cor-trt r:n the Bili

signified a recollection of extrenle contrasts of oi"ir tirnes harking hack to bolh

pcsitive ancl negative aspects nf' the present situatinn where there hat-l been
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ant*Cc.if]li }110I"}1eft15 {-}t.' gre;ll ir:y artcl pros;:*i'il}: alirngside t;.it;l:r,.'ttts ti[.r-il't'1r

riespair a r:d hal"riship.

We hasten t* poirrt r:ut th;nt or-rr obsel"vaticils as a preltlrle tr; tlte exet't-ise of

appraising the constitutional cr;mpatil:ilit3,' of the Bill are also ilr*r-nptecl by

documents ihat h;lve been prr,rffered tCI us in the course of argutnents and post

argr-lment vrrritten subnrissions ancl L:efore we proceed to assay and evaluate the

arguntents r:n the clauses of the Bill vis a vis theirconstituti*nal crltupetrtrnent, let

us seglle into a discourse of the times past ancl presettl that have iecl to a slelt' af

bilis inclusive of the Economic'l'ransforrnation Bill ltnder consicleratioti.

There is a long nai'rative of literature on the ecouomic woes of or-tr island nation.i

The pith anci substance of aii this study on Sri Lankan economic perils anci the

ameliorative refortn undertaken to redress the aftermath of the ltnprecedented

economic crisis in orcler to huilct a foundation for sustaiuable and inclusir,'e growth

provoke robust responses from all organs of governntent inclusive of the iudiciary

and in the process the lasting influence of the idea of a "representation-reinforcing"

approach to judiciai revieq in rvhicl-r the role of courts is t<l counter various

"malflunctions" in the riemocratic process, rather than broacily substitute for

dernocratic ciecision-making by the political branches of government cantrot be

overernphasized.2 Honrever, this theor.r, of responsive judicial review in respect of

Bills iras to clperate subject to the caveat that no perversity or ttnreasrlnableness in

the designing of ;rolicies and reforms could be countenatlced,

lniiAon llebi ti'i"ii.r'12023J 5 lrrciian jl. & Leg;:l i{scir 1

Rosalind lljxln, 7'J;c ,\erru /ll.i;r*rrsn:e {,'orr.rtrirrrirr:;oirsi.n [:i]24] Nlotiertt ].an'l{ct'icrv S7 ['1] h4l,li 7(;9 * 832.
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Al this jlittclur* it beh*r,*s lhis crllrrt t* rerrisit lhe rvae-heg*ne far:lcrs thai

cot:trihu[ed 1c the eccuornic nlorass f:'*m w]:ich Sri La:rka is *1-t*rnpiing tr: ]irr-r;t

bacl< to its {eet"

A Iong cataiogue demonstrates several key multifaceted issues that illpacted on

the economy of lhe countrv.

a) The low t*x regime in{raducetf itt l*te 2019 hns heen lacked up(}t} as pa{icies

thst led ta a si;snificant loss of gTavernrneilt revenue"

b) The revenLte ta GDP rcttirs hatl fa{fen }iom 12.7% in 2$19 ta 8.7ait in Z{}Zj

(itrcludings due La the C}VtD-19 pandemic).

cJ The Eut{pSet Deficit had Jallen f ram 9.5% in ZA19 b 12.2{th in 2A21.

d) The Government debt ta {}{}F rotia hatl incre*sed from B5.9% itt 2019 to

104,60rt in 2A21.

e) The fiscal imb*lance hutl sig;rtificunt adverse spillorrer eflects over the ec()notl"ty,

0 The situutian ag5Sravated ta suclt tr criticul extent, where the Genertil Treusury

hnrl to increasinpsly al;toir-t Centrcl Bank finctncinll ta m*ke uovernftlent

exSsenditures, including u suhstunticrl part af interest, s*lsries anrl way1es,

pensians und Silmurdhi poyments etc.

g] Suclr an eventuality is cle*rly irnsusfciir al:fe snd hence the need aJ- a stronSl

fiscctl con solidstfon pl an.

h) During the technical negrstiotions, the Internctionai Monetary Funcl {tMF}

abserved thttt Sri Lank* requires tnare o5Sgressive revenue l??e{7.rr/res ta reuch

anticip*ted revenue torgets in adclitian ta the reforms frwtouncetl by the

Cahinet.

il The Capocity ileve{apment Mrssrori of the lM{; fietded during 6-17 }une 2022

recafiTtnencle d severutl poliqt ret'brms ta structurally raise rev€nLre,

j) This ltus lseen Jurther enrforsec{ fui the tMF Stetff'Level ASsreernent reoched an j.

September 2022 t* st-tppart Sn tr,*nkct's cotl'tprehensive economic ret'brnt
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llt.{ry}rili}':t}}€ with tt 4,8-rvttsitt.lz tsrrnngenlent n*r-{e r the {jxi:cnt!*l F'und F*cilitt;
r;f ulsrst;t {JS$ r. 9 Billi*n

An excerpl. fir:m an opir:itll articie Lr1, the ilHIr wirich lva.s puhlished arcunci

Februarv ztlz4 contains tl"re portentcxrs aclvice to all Sri l-al:k;rns:

{iveryone r**ifl lrr:tr.,e fr_r pitclr in lirr gll ftr trrry{}_}, tfte J}"rrfts rd flre.ie:

rfi$'fs. ?'lrose ttrlro crre &eftei' off' w,i!! ner:ef lo confrilipfri 6rgre sa the

$/)vrlr?n?enf ccn ;lt'ouftfe e.sseflff#f seririce"E cnd ftrl;; flro.se 5ig.sg in neecl.

l't'rorlrlri.r/ fnEeffier rs *Lrer neer{etl r* &efp slri}rf$erfe cr.rrr"r,,trr{.ioit emd

lirr/licfenr3r, Corrttpffort, fsx e.vemti;linn.s; nlxl I?oii-r{t}?jlrctitive

/jrotllreil?enf fii?rC affu-tc$ftrl; prac{ices lrrirfrr lrr"cJ&er {oxes rrrud cr:.lt.s/i;r

euerf$us, hittittg the ntcsf vulneruhle /rr.rrr/e.sf. fhe on.i7o ing efftirts ta

litWlerten t the l?coilu??endnelon.s of' t/lc I&fF 6crie rn*firc Srognosffc:

fle3:orl-f/re/irsr in .,lsrn-w,ill liefp fr; r"edi;ce f*e.se lossesJirr the hepef,it

nf'eiretyone, Preverttion illso reciurres provitlinSl ff "s{#e sir{rce frtr pghlic

€ !1,q {rp e ment in g av er n$ il c e.

'there is 1ir7hf $t the end aJ'the tunnel" r,rfr&ougk iL mcry seEim fis

siltcll cs a pinhale nt fl.ie niontent, c*ntint.tec{ re/t;rnls iviJl accelerote

Ixlss'{Ige thrau5Sh the trtr'}nel snrf alloi+, #ris fiE&r fo becorne hi,r1gSer antl

bi57,qer, lriaintairtinpl the refrtrm montenilgrr is.$n Lnnknis &est ltope far
retrsverinp Jrom orte of ifs ryiosf .seyer? ecoironric cr.i.lss.r

From the ahove this Court cannot institutionally gainsay the rrerity of the following
oflt quoteci assertion namely uirles.s uncertoinflEs rrssociiaterl with tl'te externcrl clebt

restrLtcturings ond the st{}l}ility of the palicy Jrumewark nre resolved sntl token

Jorw*rd, rlrsmestic financing cotttlition^e flr? nat baun$ t* ettse nllawipg the n$scent

recCIvery to b*cotne more hra*d-b*sed.
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Neiil:el" clr:es any *f tl"le lretili*t:ei's .*ntr{}\.'et"I lhis ass*r-ticn wiiii E-c:ntr';l v lacts

and figitres" As is usu.:i in thes* pr*c*eriings unclerArticle 121 r:f t}"le Cr;r:stitirtiou,

the m;rjor" challenges of the Petitiuners are rights-h;,rseri alleging tirat sonle *f the

clauses of the Ecoirol:ric T'rans{olnration Bill impinge on the sacrosanct princip}es

of fundarnenlal rights, separaticn of por,r,ers anci sorrel'eignt,v. We bear in rnind that

there has been a slen, of Bills that rvere }:ror-rght urithin the broacier context of

economic recovery and it is inciubi[able t]rat all those Bills embodier-l a refbrm of

fiscai lrolic-v. Tl"re eleterminatior:s of this Court in fie Swrch*rge T*x BfIIa and Re

Inlarcd Revenue {Amendment} Bilis al}Lrdecl to tire apocalyptic gloam and d*onr

that fell over this nation and thr-is lo*nrs ther quintessentiai question - r,r,ho rvil] cleny

the eternai verity of that menrcrable statement made hy the US Supreme Court

Justice Louis Brandeis n-]any rlloons ago "sunlight rs sarcl ro lse t.he hest oJ'

disinfettanfs'. The US ]ustice hacl good go\rernance ancl transparency in miricl, ancl

it is not irrelevant to observe tlrat this eternal sunshine is dearly yearned for hy the

nation. Any diagnostic lal.r, enacted during an econouric crisis must have a

prophylactic effect, but it catrnot curtail rights except as prescribed try the

constitutional instt"ument. Having made these prefatory ohservations, we turn to

the impugned Bill. nn seeking to understand tl"re scope and ambit of the llconomic

Transformation Bill, the stmcture of the Bill warrants a brief survev,

STRUCTURE OF THE BTLL

Lcng Title

AN ACT TO PRAVIDE FOR THE NATIANAL POUCY AN ECONOMIC TRIJV.'FO RMAT'ION

AND FAR THE ESTABIISHMENI OF THE ECONOMIC COMMIS.'/#IV Otr 5'/?I I.ANKII,

INVESTME{UT ZANES.'&I LAN KA, AFP'IC# FAR INTERNATIONAL TRADE,Id.A?}#/VI1T

P{tOil{JCTtVt'{Y COMMISS\ON, AND .9f?l t,,{Idl{d |NSTITU'{E OF EC{}NO;I{ICS rlArl

x SClSilr' 19iii)'l7lc SCj/SlU 2ti'li\22.rrri1 5{l/S{l/ Z'3/2i)22 to S(llSD/ 29/2{\2'l
5 S{-lS ljl6:l -{r,, t'){}2'.\
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/,ry?'g/{,ry*l-i0NAl, TftAf}{:); l;OR 7'Hf: R{il}f:At, $F T'ltt: t}*,41t* #F f;\rH#S'tMl:NT #fl"tj?l

L'ANKA I'Al'tl, NO.4 Ot:1978 ANI) !:{}R MA7'filltS C{}NNEII'EI} T'HEitEt4ttT'tt *ft
t N L t t) fi N TA f. T', t{ E R E'T'.O

As is clear ft'ttm t}-re above, the lotrg title of the Act cteclares its intept to ;:rgyi6e for
a National Poiicy on Economic Transfornration anei seeks to establish clis[jnct

stattltorlr boclies assigned with different tasks to achieve the Natiopal Folicy cn

Econ omic Transf,ormation.

Accorciingl--v, the Bill proposes to estabiish an Ec*noilic Cornmission of Sri Lanka,

Zones Sri Lanka, Invest Sri i,anka, tlle Office firr International Tr-ade, hiational

Proclttctirrity Commission ancl Sri Lanka Institute of Ecor:ornics ancl International

Trade. ln the process of estahlisiring ner.v institr-rtions, the proposed iegislatir:n

seeks to repeal the Board of investment Law, No.4 of 1g7B [henceforth the BOI

LawJ, while it has to be noted that the BOI l-alv has remairleei the primary
Iegislation for rlrobilizing fbreign indirect investments into this country.

The Preamble

The preanlble to the proposecl Iegislation eh.rciriates the necessity for a sea change

ir"r the National Policy on Economic Transfbrmation. The preamble bears recitation

in order to understand the aspirational goals set down by the Bill.

i4,/i{ERf,4S" the pTla[t*f ec$,itoi;ric l*nt{sc*Ste i.s rapic!ly et,tslving,

r:h$ractet^ized b-y te*tnolay1icrs{ srlvsntertrent.s, shiJting c{emographics,

*nd emerg ingS environnrenIcrI cli*1leng7e.l:

,4lV$ l'Ytrr'REdS or:kr:owlcdgrnil [f:e ififercorinecterfrre.ss t{'itcf ion*l
er:$iioirtes nnd tlle tmpor-lGt?{:s of inferu:alrein*l r:ooperclitln ilr acfclre.isii;g

.rl.l r.r r-erj eco n r; nr ir,' r:ll # llsn #e.i":
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A,elil l.flffjiiitXS #.{}ri{}i}r,{: lr"*n^rfi;r'ir;oirr;r; rs r;ltirl ji;r /i,rs{*'r"iri.y

srus{riilrerl;le (l{rr,#l#f;i}lrj'i?r, r:;;lrr;*ril:..i7 pl"ri.s7;r:r'rd3i lrr;o"slin3; llrr;cfl;r:tii';111,

pl-*rttcIimST "r*crnl llr{,}(;rr"#"i,--d t*rrl crusui'il:,qy ereluitrrf;fe o3;1.;rtr{.1*;ilir,,s /*r" eilf

rllizsll.!';

"4l'r, HII{ERIH.! urtderr:sfsn t{inpl the i"r:/e rf llre {ioyerr"rimieirf nl' .li'r

l*n/rrr in cre$tinp *n enohllrr.q enurronnrenf Jbr econoilic f rrur.r/ix-nr*fron,

fnr.:lr.rrfing tlrrougf: tctry;e{ecl interventi*rts; inuri.llnrerif iri lrrJ}'ersf!"trtture,

r; rt d {* r p ro l,i.-i"ic n r{'' e"s.ler't lirr I ;r r r f;lic sr: ryi r:e.s:

dND l{lidfrRgdS rtc/<i.rcr+,lerigfng the crucicrl rcle o/ inrrcsf.$lenI rn

rfrfvirr3T ecr-)ironric gTr"or,trfl:, cre*tingS emr;;loynrenf cpporfunltre"l cuttl

lhslerlrr.,q innovtttiorr crnd te$tnalogical sduan cement:

AND WHEREAS uJfirming Sri Lanku's cammitment tct Jbsterin.cl u

transpctrent, inclusive, snd rules-based system thaL pranrofes J'air and

etluitable treutment of invest*rs, both damestic and ftsreign:

AND WHEREAS recagsnizing the significilnce of internafron$f trade

trs tt cctttrlyst for economic clevelopment, promotingy competitiveness, cutd

ftrcilitnting the inteplration *f ecanomies inta the glohal marketpl*ce:

AND WHEREAS unclerstandiny1 the imperutive need ta enact

leysisltttian thctt provides a canducive environment Jor investment,

expctnclerl trade oppartunities, negatiates trade agreenretrts, ant{JaciIitates

e xp rs rt - i nt p rs rt a c ti v i ti e s t o s ti tttu I tt te e c rt n a mi c g r aw th :

C,,Vl} ,14"tI1REAS re*f]irmiryS Sri lanLri'.s c:ommitment to

inte rn*tian*l c*aperution anc{ callcthrsr{,ti{}tt Io adclresx gslobal th*!lengles

7l



tu?1d h{trfie.i'"t o/iiror'tr'r *-tities J.*r- mutu*l l;estefit:

lAr, WHEREAS cCIrtsiderings the *hiectives ct' the ilemocrutic

Socirrlrsl Society as prrtvirled in suhs:ar*pSraphs fcj riird {tt} aJ'pur*p1r*ph {Z}
af Artkle 27 aJ"the Canstituti*n,

At first [r]ush, the preamb]e prorlises to risher in glabalization, Iiberalization,

foreign tlirect investmetrt, internatirlnal [racne, courpetitiveness, lrodernization,

aud economic recovery to acirieve rapicl developrnent, growth, anci employment.

in order to achieve these objectives, in orcier to achieve lhese o}jectives, the Bill

seei<s to;

ai Set ottt clear targets fr:r econr:mic policies for Covernments

bJ Create Investment clirnate reforms ancl f'ocrised promotiorr

ci Establish investment friendly inflastructure and ecosystem

dJ Expand international trade, with a focus on export generation

eJ Improve nationai productivity

The Bill cornprises seven parts, anci irerein follows a compencligm of their coltents.

aJ Part I - provides for tl:e formulaticn of a National policy op

Economic Transformation, the estabiishment of the Economic

commission, National Policies on Investments and Exports, rights
and duties of investcrs, and the estaitlishrneltt of Invest Sri Lanka.

h] Part [I - provicles for the establishment of an entity calleci Economic

comrnission af sri f,anka and matters incidentar thereto

cJ Part III - provides f*r"the establishrnent of'an entity calleei fnvestment

Z*nes Sri Lanka {Zcnes SL}

oi



rii F*rt IV -provir{es

f ret*r'n;xtiomaI ?raste

I'rl' tl.re est;lirlishrllellt iri tlz* {}tfic* f*r

Parts r:f the Biil, with particular

the Petrti0ners,

eJ Fart v e.stablishes the trHatiunal pr'*ductivity ceirnmission

ll Part VI establishes th* Institute of Economics ancn InternatiCInal

Tracte

gJ Part VII provides certain general provisions as r,r,ell as repeals the
E*{ I"aw and sets out certain transitiona} provisions.

The Cour"t wiil now examine the inciividLral

reference to the clau.ses that were impugnecl by

PARTI*ChapterI

As rue pointed ilul before, Part 1 sets out the Objectives, Bases, alcl Targets fr:r
Government regarciing the National policl' on Economic T'ransformation. Clauses

2,3,4,5,6,7, and I of Part 1 of the Bili r,rrere chaiiengeri blr;1 majority of petitioners
as uncollstitr-rtional. The main crux of their arguments \^/as that policies and targets
cannot be estahlished in legisiatian in the manner and form that has been clone,

and that setting these targets in such manner and form acts as fetters on the
execntive and erren future Pariiaments.

Clause 2 sets or,rttire objects of the national poiicy; Clause 3 provicles for certain
targets to be achieved for the polic;r Ctrause 4 sets clown several specific targets.

Clause 5 maltclates the President to prepare a repCIrt tr: Ie sr.rbmitted to parliament

thrclugh the Cai:inet ancl the relevant rlinister. Clause 6 requires that ali policies,

programs, regulatiotts, circulars, and clirectives of the Goyernment confon:r tr: the
nationa] policl'' Clause 7 prescrii;es further repa;ting and monitr:r.ir-rg

requiretlents, while Clause I reaffirrns Pariiamentary supervision or.er the

oi
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Cabir"ret. Clxgee I ilt:mtzts tl:e ner,+ i*stitutiuns to be crc;rteri thr*r-rgl-r rl-:e ilill io
assist tire Govei'nmenl in achieving tl:* ec*nonlic targets.

We rvill n{rtv proceecl to focus on the c}auses in crcier til test t}re ar;4un:ent cf

coustitutional inrralidity. 'l'he impugned clar-rses are exanrined initially before

appraising their cotrstitutional c{}ngrlrer}ce wit}"r estahlisirecj constitution;i}

principles"

fllause 2 -Ohiects of the Natirlma} Fmlicv on Hccnornic Tramsf,ormati*lr

T'he ohlects nl the Nationatr irulicSr or-r Economic'tr'ransfi:rmatir)n ars sel r;ut as

folior.vs:

crJ ro iiinfre re$liscrlicn lr1, all citizens of'ein udequute s{clnrlurcl o/liuin57

far themselves ancf rllelrf"*imrlre.r, rnrludii.rg rlrJerJuafe Jbod, dcfirrngr cnd

hotistnc fhe cr"rnfintr.]{i"$ lntproizerrwnt of firrinr/ conrJirir.;ir.y nmef the fuit
enjoyruent of leisrtre d]firf socicl snd cultural r;pportunities;

h) ta create r*pid rfevel*pin ent of the whale couirfry &J, inecns *flsublic

trt"ttf privafe ecrlnott:fr: r;cliirffy und hy laws;rrescrihin5l.suc& pfCIr-lnin,q

ntttl control *s ntay he expedient Jrtr direcfrmg crnd coardinatin.g silcft

Sttrblic *nri pt'ivnte scori*rnic acfluiiy totuttrds.locinf ol4ectrrre.s nild tlie

publrc weal; as"td

cJ ro arrofcC sn ecnno*lic'cri.cr&

The contention on the part of some of the petitioners is that Ciause 2 [aJ of the Bill

reflects a mirror iurage of Article 27 tZ) [cJ of the Directive Prir:ciples of State policy

in the Constitiitiou, r,t hilst Clalrse 2 (bl of the Bili which privilegers rapid

developmeut of the r.r,hale countl"v is a verbatint reproductian of Ar"ticle Z7 tZ.} td]
of the lJirectiire Principles" l'he gravanten of the lretitionet's is that ther* is na
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c{}lllilrehen:tive pr*!'isioilir:g fttr all other riil'ecl-ir,,; prir;ctpics *s set r:r.ri jn Ch;lplcr"

\ii af the i-r:nsliluticln and that th*re c;lnnrit he a seiecti.,re ir;-i*ritization oi oni3, twr:
of the prtivisiolls in lhe Directirie Prir-lci;:Ies.A w,elI-mei*nir"lg suhn:issi61 as jI rr'*s,

it hclwevet' overlr:oks tire irasic pren.tise on r,rrl:ich scci*-ecgncmic rights ar.e

strrlctured' Polycentricity is the essence of sr:cio-eeonomic r-ights a11ci as Ar"istotie

warnecl, "itr ft'antillg an ideal, we rllay assume r,that we wish, but shoulcl avoirl
impossiLrilities."" Otre criticism of socio-ec*nomic rights is that they rest on ut.ipian
lantasy r.rf ur:iimited resources, unimperleci distributicn, anci unfettereci access. The
provisiun ftlr a fuil amFlitude cl'>-oci*-economic r"ights demands a stropg state that
is rich in national productirzity, strr:ng in administrative capacity anci flush r,t,ith an

abuurlauce af financial resources-othenvise constitr-rtionai clairns will far surpass

supply and breed distrust in the lara,r. As Mark Tuslrnet pLrts it succinctly,

Prrste$ing privote law rights ctnd first- *rtd secontl-.qenernti*t-t

t'onstittttional rigltts is cheup, thaug,lh not Ji^ee" Protect{pg s1cial welf*re
rights is expensive. Constitutiansl rights with lorge fiscc! tonseqLtences

rerluire s{}meone to rqise the funds, either thror.rgh tsxation ar througlh the

redirettion of existing toxes, to ensure that the canstittttiancrl rig1hts sre
elfbctivety reclized. But cot.trts !ackthe power trt raise mon€y thrgngh tcxes.

Only legislstures can do thut.Z

Responding to this criticism, national constitutions that inclucle positive

obligatirlns in the form of dil'ective principies of state policy tenper these
guarantees witir the realism of disclaimers ti-rat speak of "ayeritsble r€sources" ancl
"progressive reclizrtrion."u The guiding principlr.s of tire International Cogenant *n
Economic, social and cultural Rights UcESCR] rleclare ti-lat;

";1t'rsir:lii:, 2il0i.), fujit.i.^s; trans. lienjaniin ioii,ctt, Nliilcr_rla, l{y: l}o,.,cr I}ubl!r.atio;ts. p.6fi"

("r-'nsritut i+r'r:ri Lourl {..r;!u tt.I} utn.lia.(. (dtr :l2 1 , 'l4 I .
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E*r:fs Stttte Pttrt\: trs tlte 1st'tsettt Lo'r,cn*t'tt Ltnt{ert*kes Lo t*{,.c str:l;:;,

individtt*t'1_1t ortd Lht'tsugh internrsti*nc! er.s"sls{*nre crrrrf crs-*perotirsn,

especitslly econcmt *nt{ *chnical, to the n:*xlimr.rr; oJ it.t *r'tsilchle

res{i{rree.t with cr ttiew trs uchievi*g pra.csressivelSt the fitll reolizcrtirsn *t' the

ri11l"tts recognized in the present covennnt lsy all uTsSsrastriote nt€ans,

i n cl u r{i n 97 St a r ti c u I u rlyt th e * d a St ti a n *f' I eg i s I tt ti v e nt e a. s u r e s.')

So, the ICESCR to nrhich Sri Lanka hecame a partlz on 11 Jr-rne 1980 cir;es not

prescribe the ftrll realization of socio-econornic rigirts pronto, A pr-ogressive

realization of socio-econon:jc rights is ntandateci anly having regard to the

availahle resclurces of a state party. It is precisely for this reason that our

Constitr-rtion enacts r.,vith clarity in Article 29 tirat Directive Principles do n*t confer

or impose legal rights or obligations and are not enfol'ceable in any ccurt oL

tribLrnal, The legislatr-rre cannot aim at an impossibility where a depieted

exchequer has to stibserve polycentric needs and courts cannot boast of

institutional capacity to clictate tl-re specific sociai rights to which fiscal res{}Lrrces

must be clisbursed. Though the status of the Directive Principies has been

explicated subsequently by several decisions of this Court,i0 the core lrrinimurn of

its utility is appar"ent upon a clear rearling of Article 27 {1) rvhich clectrares:

The Directive Principles af Stute Policy herein cont{tined sltnll ;Suide

Psrlittment, the Presirlent and the Cahinet of Ministers in the enoctment tsf

laws and the governGnte af Sri Lemka for the estcblishment aJ'ct just aitd Jree

society.

The pivtltal question vrould ti:en be lvirether the Directive Principles wor:id guide

the legislature in enacting Iegislatlon to achieve a progressirre progression of socio-

i Se e ;\t'liclc Z ( 1) ot lhe Intcrnat.irrn;-t] (lovelrant on I':coliillltiLr, Soc'ial and {iiiltirrai i{ jghts 
UCIiSCR_1.

r0 See Sai'atlr I\ Siirr;t (..J rn fla;;riilir;niiriple untl {)the rs v i\ttorne-lt (ienerol (2007J 1 Sri.1,R li}i at l1t.} {the l}irective
Principles caftnat &ceome tls itrJrrsil,e as c rnircpse in the desert): Iri';rs;lrll;t jai,atvardenc., l,CJ in jl.trttintlra

Policy are notu'Qstetl irli in ffie pages af tlze Con^s{itrrff*r. Tkey *re u living.ret ofgrirfelines nfrfc& fl}e.tfrrte
errri ils trgencies sh*ulti give effect tal"
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*c{in{}lnic righrs sr-:bj*ct l* itr- ar:ai}ah}e t"*sou}'ces. ln;rst::r.rci.t as we finrj sur:ir;r

t';il.ional nexus in the pro;rosecl leglslatic;:, t1:e cn:issiln t* refer tc ali tl"r* riirectirre

1:r'inciples in tl"re Bill woulri nr:t bu inconsistent unLI: ti-:* Constitution. I;r:l- instance,

as we have pointecl cut above, there cannot be a hrll realizaiion of socio-econonrir

rights sa long as tlte national kitty renrains ernpt.v as Mother t{ubl-rard's cupb*arci.

A irrr:gressive realizatiotr of socio-econclmic rig-hts will he elus-ive untii ar:ct unless

the country 5*.o*es afflrient in its natinnal productivity, The Bill prinritizes

National Irroductivify as part of the new economic transforuration cirives anci ir-r

ordel' to impl'ove national productirrity, it also seeks to establisir a National

Ilroductivity Comntission.ll In the circr.rmstances it l,vould be preposterous to

cantend that the r+-hole range of Direclive Principles in the Chapter on Directi,",e

Principles of State Poiicy [Chapter VI of t]-re ConstitLrticnJ must be itemizecl in the

8i11. If one were to look fcr ccimparative experience, the well-knovvn South African

case of Groatboarll,l2 bears attention. Tire Sr:r"rth Airican Government contencled

that the goal of its housing program was to reaiize everyolte's right to have access

to adequate hor:sing in the longer term and, ti:at it hacl taken concrete actions tcl

this effect. The Constitutional Court of South Africa could not in fact strike rlown

the measllres as being "unsltitable" given that its articulatecl goai was achieving

Iang-term soltttions to the housing crisis in the Western Cape.i3 Tire fact tl-rat the

government had made no provision frrr the shar:t-term housing of those who were

in desperate need could not he cliallengeci on the ground of "suitahility" given tiiat
its stated goal was trrroviding housing for ail in the long-term. The prorrisicning of

the whole range of socio-economic rights becornes difficult of accclmplishment in

times of econclmic crisis and an austerity package, for instance, of not provicling for

the full amplitude of other eqr-rally important sacio-economic rights may he crr-rcial

1i Sce the lcritg title to thc llili, (,iarisc 9 ivhich rclcrcnlcs !{aticnill l)r'oiliictivit-v Icrntmi,ssrpn as ole 6l thc i\gencie,s
to a-ssist lhc' Govt;:tintetrt anti Ciausc l .l2 u,hir:l-i er^tablislres ;r Nationai i)r'ocluctivit-r, Comirrissirtrr.'r:r{irtyct'iirt;er:tof 

the /lq:ulliro/Sriirilr i\fritc r, {,ror-,riiror.rnt,200l Ill SA 4a) [i.{]i.
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1111.;lsures iil ai-d*r t* secure greater l'ren*{'its fcr;11} in the }*t:ger tct'r:-r.11 'fhe pr.Ji}f r
c;uestion t* pose in thr: context *f socio-ec*ncnric righrs is wi"rethel the ileasures

being taket"l are suit;':l:le fiir t]:e realizalion of the lllrri)cses t[e1r s1's ciesigrieci t3

achierre .

On accottnt r:f the manilold reasons !4/e have recited altove, Clause Z of tlie, Eili

entirely accot'tis with urhat we corlsicler'to ire the pi"oper interpretation of Directive

Pr"irrciples ancl the clause aligns r+,ith tl"ie purposes that the statute has elesigned t*
achieve. Thus, no inconsistency arises in r"egarcl to Clause 2.

\Ve rt,ili now turn to Clause 3.

Clause 3 in extens*

As we observecl earliet; this was one of a set of provisicns that was assailecl as

inconsistent with the Constitution, as Mr. Manohara cie Silva, PC, stl-enuously

contended that the clar-tse imposes fetters on the policy-making pon,er of the

executive and consecluently the legislature, as do, according to his contention, the.

aliied provisions such as Clauses 4, 5, 6, 7, anrl B. Thns, thel'e is a cumulative

challenge to Claltses 3, 4, 5 ancl 5 by maj*rity of the petitioners. In the

circumstances it hecomes necessary tr: exarnine these clauses ancl the nub of the

r"rnified argument of the petiticners.

Clause 3 deals with National Policy on Economic Transformation and when one

examines Clatlse 3, it contains a trvc-prongecl approach to National policy an

Economic Transformation INPoET]" Clause 3 (1) {a} deais w,ith restructuring of

the debt or,vt-red by the governrllent, r,vhile Clause 3 (1) tb) envisages tl'le

transformation cf Sri Lanka to a highly competitive, export-orienteei, digitai

econolly. l$e wor"rld reprociuce Clause 3 in extensa.

liu r o p eu n lr;sfil r:ic.
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Clause 3

{}} 7'he Natian*l {}ality rsn [ic*nrsntic 'fr*nsfisrmntian slrCIll provit{e. far*

{a} the restructuring af tke del;t *wed bjt t.he {}rsvernment, tltot- the-

{i} Puhlic t}eht fo Grcss f}*mestic Praductittn rutia shcll be lselaw

ninety-five per cen{um \: the year 2$32 anr{ thereafter;

{ii} Centrn! Governmenf lnrturl/ firo.rs Financinrs lrleeel.s tr: {iros.l*

Dsmestic {}roductirsn rutits ^sllail lse belrsw t{'tirteen S:er centunt h3, the

)/e$r Z0:lZ ancl thereoJ'ter; antl Nstioncsl Palicy an Econott;ic

Transform*tion

{iii} Centrttl Government Annuol Deht Service in Fareign Currency {*

Cros.s Damestic Productian rtttia shsll he helow Jbur clecimal hulJ'per

centum by 2027 ttnd thertufi.er; ontl

{b} the transfarntation of Sri Lank$ to a highly competitive, export-rsriented,

d ig it*l econ oftUt in clu d i n g -

{i} diversification and deep structural chcnges af the natianal

econaftr/ ta haast competitiveness;

{ii) ochievin5l Net Zero hy the yeur 2050;

(iii) increcsinp1 integration with the globul economy;

{iv) ttchievinsS stable tn$croeconomic balances and sustuinahle deht.

{v} modernize usricultilre ta haost fcrrmer pratluctivity, f'urmer
incomes, ctnd agriculture exparts; anci

{vi) pramate inclusive ec*nontir grrswtlt sntl sacinl trtrapsress.
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{2} ?*r the purprsst of fl:i.r.crlti.}i: "l{[:'t'Z*ro" t3]€t]tts the ls*l*.nte hetwr:en {hr:

rtrttottstt r;J 57reenlt{}tts€ !}{ss tlrfil l.r' pr*r}ucetl rru Sri L*nl<o *tid the *m*uitt tligi is

re m rsv e rl fi" rt nt tfu e c tm * s p l't e re 
"

Ctrause 3 {1} {a}

It is axiornatic that, rerith a vieu, to restoring macroeccnomic stahiiity and puirlic

debr sustainability while safegr-rarding financial stability, the Covernment of Sri

Lanka enterecl into a ft;rty-eigl:t-nronth arrangentent tincler the Extenfled Fund

Facility IEFFJ w,ith rhe Internarional Mr:nerarlr p11ng [in+r;; on Z0 March Zt]23 tr:

secure a speedy transition to econon:ic r.r;c*r,'*i'v. i i;

As a consequeltce, this arl'angerlrent has brought abor"rt the folkir,ving clei:rt

s ustai na bi l ity targets un der tire I I\,l F- E FF sr.r ppor:tetl progr-a m u") e na nr el.v;

Ta reduce the level of public clebt from its statr-rs in zazz of 1zB% of,

GDP to belornr 95ala of GDP by 2A32;

To recluce the average central Gorrernment Grr:ss Financing Neecis

[cFNs) from its status inzazz ot34.6ala of GDF ro below 13% of GDp

for tlre period af 2a27-2032, so that roiloyer risks under stress are

manageable;

To limit the foreign exchange debt sen'ice of the central government

frorrr 9.4*la of GDP as at 2a22 to l:eiow 4.so/a of GDp in any year

cinring ZA27-32; and

To ensure that the fiscal and external financing gaps are closecl.

Backgraund to Clause 3 (1) (a)

in t}:e collrse af the arljulnents both Mr. Sanjee\ra}ayawarclena, PC wiro appeared

fcr the Interrrenitnt Petitiotrer in S.C. (SD] No. 63/202,1 ancl the learneci Deput,,r

lt.

iii.

itr.

i.i 1:;,1

:ifii:i1

'. 
r 
j, 

i tir.'i .l lti:,'; :: :.ir ! ill;: I ii jrtrl " 
I rtilr j i.:;':i::i'l ;ti

i:liit:' :.i.;:r'ri :.il i:ri:r., ':'ri:1.,i
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.!*]icitor G*neral Mr.

court tlre followrng

-c u sta i nah i I i t-v ta rgets 
"

1"Yl;:.i. l: ii'rr:
:.;r-rSt-.:il;A*,i*

F*blic 0ebt to 60P

6r*sr Financing Neetls
{srN}

Foreign Detlt Servidir}S

llf I rm a I ;u: 14ri I4n eshruaran

pictorial l-ellresrrltatior"l

br;lh br-or.rgi:l to

tliat refiects the

the atteniir:n cl

aforesairl deht

r:it*d** ?;{.:: r{'\::.7,.* $ri i,.;:r';lq"rI1 rJ**i.:{
i:,4-q \ 3

2or: Statlts

": ;':e$ ::l ::,:r' {uL;?

:* 4 . i* :i, +- i,' i"i {.-! i '

"-f- ,- ! ,tt
5"'{ r"1 tt 't'

Target

*;1 'I,' *f L*l-.i;-'

hir.r,,,,.", ';* Ii. c.?f {".rfl}f}
i. i',: : ::.t rl : lrr !'t, j ;ri-i {i,l

ti+,::.,r'r !l.li. ili *:f **}:'
q.r\r ;rtt ;";l i i.iJi: :..: j

rf., $

',. .d*

,:r,:r F!
(}
a'l

&
ExternaI Finanefng 6ap i]*i:l survir.-;.: r.{i{.}i.:r':.;*r-l ii,,:rit':;; }r;:}"}; ::tr*r;}i:'i i.ir:nql *.:;iilr il.:il

ii:r;:l.:{ i;:;.; g*p* *t L}5E} l*.9 i:l:

[.9ource: Presentotian to the Cohinet of'Ministers by the Governar of Centr*l Banl< oJ'

Sri Lonkn on 28 ]une 2023, pt1 12l.

It is these policy targets that have for-rnd their way into Clause 3 t1l [a] for the

restructuring of debt owed by the Governrnent. In a nutshell, the targets aimecl

at are the following:

Puhlic Debt fo 6ross Drsmestic Protluctitsn rotia shall he hef ow ninety-fiv€ p€r

ceiltutn {95%) by the year 2A32 and thereeft€r; Cl*use 3 {j} ta) {r)
Centrtll Gavernment Annual 6rc.s"r Financing lVeed.r trs Grn"rs D*rnestic

Prat{uctian r{ttio s&a// he lselow thirteen per centum {1"3%} of GDp by the \teor

2032 and thereafter; and - Clnuse 3 {1} {*} (ii}

Central GovernrnenL Annuu{ ilebt Service in Fareign Cnrrency ta {,'ross

Ilomestic Praduction ratio s&*lJ be below Jrsur decimal h*tJ'per" cefitum {4.5%)

hy ZA27 {u1d thereafter - C{ause 3 {1} {a) {iii}
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As is ap1:arent, Ciause 3 [1] [aj s*eks to lir:rit the fin;:nci*] tre*ds oiti:e Gorrernr:-r*r:t

i* a hr:jt-fighter"ring exeri:ise; il alsc exh*rts ]imiterj for-,:ign borrolvir"rgs. Th* clause

li:r:s cJovetails perfectly r+rith the ohjectives spellect cuI in illar-lse 2, insr:far as lt

enabies Par"liametrt to irave full control r:vel" fir:ance, thereby plplmizing the

likelih*or1 of ar"rother economic crisis-the golden mean the countrv as a w,hoie

i,vould yearn frlr.

Clause 3 [1] (b] and Clause 3 [2]

Cl;*tse 3 Ul [bJ is also aspirationa] in t]-lat il seeks to transforrl Sri Lanka inta a

highly competitive, expcrt-oriented, digital ec**omy. 'I-or,r'arcls this end, it
enl,isages:

Diversification anci deep structural changes to hoost competitiveness.

rlchieving Net Zero Emissicns by the year 2050.

Increasing integration urith the global cconomy.

Achieving iltacroeconomic halances and sustainable deht.

Modernizing agricuiture; boosting productiviqr, incomes anil agricultr-rral

exports,

Promoting inclusive grorvth and economic progress.

In Clause 3 {2) the term Net Zero is defined to mean "The halunce between the

tttnount af greenhause gas flinf rs prottuc'ed in Sri Lcrnka and the amount thut is

removerl from the attnosSthere".

Clause 3 {2) as pat"t of its braader National Policy on Economic Transformation

[NPoETJ identifies "key climate mitigation concerns" that are Iikely to arise in the

likelihood of direct greenhouse gas emissions (GHCJ, cine to an increased demand

for energy", There are some consequential qr-restions tha[ are bound tet arise as

investment llows in atrci indr-rstries take off: '\Vill the pr:oposed investn:ent

significantlv inflr-rence deinand fr:r energy? Is it possiLtle to use rene\,vahle energy

soui'ces?'Adclitionally, ilrdirect GHG emissiolrs cause cl l:y any sr:pporting activities

18i



{.}r illti'astl'L}c[L]]"c at'e {i;i-*ct}y linliert tc the inrp}erne*t;rtiolr r;i rhe ;rrap*s**
irtr,'estnrent or pt'oject, -*l-rch as tr-arrsprlrl, neeel consirleratir:r:; '\VilI the pro;;csecI

;;rojecl signific:rntly increase or- riecreaso personal travcll \Arill the prn;:osed

pt"oject signilicantly incr"*ase or decrease freigl:t tr;rnsport?' We do not consiclel"

these questions to be exhaustive, as envir-rinmental justice is hoLrnd to raise many

mCIr'e such questions.

Irr arlopling the Paris Agreement or"l l2 December^ 2015, a r"najority of the natiols
of the u'orlcl have ackncr',rledged that climate cirange represenls "an ur-gel:t and

potentially irreversible threat to hurnan societies and the planet" (Preamble to tlre

decisiol-i to aclapt the agreement) and l'lave agreed on the goill of "holding the

increase in the glabal average terr;;eratLire to well below 2oC above pre-industrial

levels and pltrsuing efforts to limit the temperature increase to 1.5"C above pre-

industrial levels": Article 2[1](aJ. It is ieft to each state party to ciecicie rryhat

measures it will take tclwards aclrieving this goal by preparing, colllrunicating anci

maintainillg sllccessive "nationally elelerminecl contributions" that it intencls to

achieve: see Article a"[2J. To date, mcst state parties' planneci contributions have

focused on setting targets for reducing GI{G emissions frorn the consumption of
fossil fuels within their or,rrn l-erritory and taking measures aimecl at reclucing such

consttmption - for example, by promoting the development atrri use of alternative

sotlrces of energy. Therefore, it is appropriate to stipr-rlate Net Zero as a legislative

response to the perennial ctrralienge of climate change"

Environmental policy is acknowledgecl to be econonric policy16. ln accordance rnrith

the principle that no government should sacrifice tlie enviroitment at tl're ajtar of

fiscal expediency, Sri Lanka has pledgeri ta achieve its "Net-Zero" Carbon status hy

_riiarttilr i,1i:. j

{ir:l:,.:.,t] ': i:j.i!, ;l*:; i

r. f:;:''ilrr,l:::,,ii:,;
r )llili:i ii't, irl ,.,,t'i 

. 
:

i';,.,,,,
;ii"liil .,,1 tii;;1,,i,; i. i:i,..,,r 7t.

i)iril' i- ll::!i!i,
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Za}5* in t,he u;,:rl*tertr Nari*nally Ilr:tenr:ir"l*ri ilontribi-riions {trl}CsJ sul:mitted in

It:ly 7QZ1)7.

i'iarrit:g thus exaurined the salient f'eax"ul'es cl ClaLrse 3, we ackncn,lecige the

criticism regarcling the provisions-speclficaily, the constraints ancl limitatiotrs

lrnpcsed on the executirre ancl legislature. We r.rill proceed tit assess;rnd evaluate

tire subrnissions of the petitioners after exar:rining Clauses 4,5,6,7, and B, wl-rich

nrere also challenged orr similar constilutional grounds.

Clause 4 in extens*

Clause 4 establishes goals and targets f'or successive cabinets. T'he specific goals

a nd targets as or-rtlined are as follows:

tt shttll be the duty of the Cebinet af Ministers charSsed witl-t the tlirection onrl

contral of the Governn'tent o/'Sri Lsrtk* uniler Article 43 af the Canstituti{tn, t{}

base the N ational Policy on Econontic T"runsfarmation on the Jollowing tcrgets:

{tt) Gross Domestic Praductirsn growth to reach-

[i) five per centum annu*lty by the yenr 2A27; and

{ii) abave five per centut'n annuolly thereafter;

Explanerf,i*n

The yetrr 2A27 wifl mcrrXr five years since the bepsinninys of rhe crisis. .9rl

Lsfika's positive recaver)t must cnshrine a full ecanomic recovery hy the

yeor 2427. The economic qrrswth should be {tccelerated ta trbave five per

'r'("-al1;on Ncl Zcro 2il50 llo;rdrn;rp and iilrair:gic Plan 5r'i L;lnlla, publishi',LI li-v tite Minislrv ol Iirtvji'rrrrrnci.ll,
Nr:vcrnher'202.1.
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t'c{!ttttt} *fl.{:t" theytttt"2030 trs ccl'tievc *tz Atlvttntetl E't"ts*r:u:t,.Efalrrs bt; the

le rtr S0,t B.

{b} urtemplrsyn'tent to rescl"t lsekswt five Ster r"enturn aJ-tltc l,,thL;ur }t;r ce Jrrtrct

the ye*r 2ffi 5;

Explarzr.ti*n

Unempl*ytfiefit r$t€s in Sri Lanku have tySsicaily lteen lrsw untl a t*rget rute

af Jive per rcntum locks flris ri:.

{c} Fem*le l,cbour Farce Pnrticistatirsn to reuch-

{i} nat less thun fbrty per centnin hy the year ZA30; anrl

(ii) nat less than filty Ster centurn hy the j,g{t,- 2040;

ExpIan*tian

Meqsures t* increuse Femule Lubour Force Prsrticiputian con sign{t'icantlyt

increase lsbour s;roductivitjt antl growth in the ecor]{}ft:y.

{d) current trccaunt deficit af the balance o} payments s/inll not exceed gne

per centusn af'Grass Damestic praduction annually;

Explan*t"ian

Persistent current *ccount surpluses w,ill help sri Lanka manage its
externsl deht service olsligatirsns an c suslcino ble basis. H*wever, in case of
tr current accaunt deficit in a given yetlr, this deficit shrsuld be limiter{ to

less than ane

per cenLttttt of Grass Domestic praductian.

{e} expttrts rtJ- .rloods and serviras #s tr percentayse af'Gru.ss ilantestic

Prrscluctirsri to re * ch -

f 1 I



{i} ttrst les'.E tl-l*n twe nty-}it:e !}*{ centu*r rsf crcss l]#*:ri.c:rir" f}r*riz;Ltirsi-t ts1,

tke .ye*r Z{}25;

{ii} ttttt less {hnt"t f rsrt-v p€r ceiltutry rs! {}rrsss ilr;mestit flr6r{uctirsn lty the yeur

2{}.7{}; crnd

{iii} sixty X;er centum rtf Gross l}amesti* Praclnction hy tlte ye nr Z{}40;

Expta.n*ti**

A target af f-arty per centuw"t oj"Gross ilr;mestic Prorluction hy theyear 203{}

is needecf ta canvert Sri Lrtnka fi'om an invttorc!-ariented ec1;,fiot11y to rtn

a u tw c rt{ - o ri e n te d e c 0 fi o my.

{f} Net F'oreigrt D[rect Investment cs u percentu.qe o{ Gross f}rsmestia

Prodttcticn ta reach-

{i) not less th*n five per centutrt of Grass ilomestic Prrsdgctigr-t b.1, the yecrr

2030; and

{ii) at leost J'arty trter centum af- Net Foreilln Direct lnvestntent ta be in
exS;orts al g1aods ar exparts of services by the year Z$30;

Explancrtian

Sh{t ta expttrt^ariented Foreigsn Direct Investment in order trs suppot"t the
growth of nan-cleht creuting inflows to the economy,

{g} Primary Balance in the Cavernme nt Budget to recrch two c{ecimal tltree
per centttm oJ'GrCIss Drtrnest{c Pracluction until the year Z0SZ and crt {east
two per

centum oJ'Gross Damestic prrtrluction fi-am theStecrr zasz onw*rds;

Expl*n*tian



Itt ord*t' ttt Ssrr:ve rrt the r*curt'€il{'e *f'such {ti1 tc{}'t1*ii;lr rrisls, lf rs e.ffsilf lnl

d.$ €i?s'.r/'c thaL * prim*ry.srliplu.r rsj'' *t least twrs Sstt' rcntu*t aJ Cro.r.i.

OoiT ?e.slil flrodurlio n is t'ttctintclnert' in tl'te GouErnnrc nt bur.fp1et,

{h} Grsvernmen{ revenue tu reach ut le*st liJteen Sser c'entum aJ"the Gr*ss

Damesiic Pratluctian hevand the year Z0ZZ; crnd

Exptanation

7'o mnint*in rolsust tl*mestic resouree molti\izatian,

{i) ntu{ti*climensianal Ttoverty he*tlcout"tt r*tio ta he iess tlt*n fiJteen per

centttttt lty the ye*r 2{}27 snd less th*n ten per centum hy the yenr 2035.

Expl*n*tion

The reducLian ol multi-dintensirsnul paverty {inclutling erlucction, healtlt,

hausing snr{ qcrcss ta basic serv:ce$ t* pramote utcft.rsiye grawth thraugh

e c a n a m i c trcrn slo rm ati a n.

In a ur-ttsireii the specific goals and targets urhich are cast rlpon successive cabinets

rvor.rlcl be as follows;

. GDP growth - 5o/o [or more] beyond the Year 2027, i.e., w,ithin 5-years from

economic crisis - Clar"rse 4 [a)

. Unemployment levels has to be belor,v 50lo frorr the Year 2A25 * Clause 4 tbl

. Female Labour Force Participation shor-rlci not be Iess than 40% by the Year

2030 & not less than 50% by rhe Year ZA4fi * Clause 4 [cJ

' Current Account Deficit of the Balance of Payment shoLild not excee d lolo

of CDP * Clause 4 tci.)

* Exp*rts to reach; - ClaLrse 4 (eJ

. IrJcit less than 250/o of GDP hv tire Ye:lr Z"*ZS
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l\i:l iess Lhan 4l)%; r:f GilF by, ihe Y*ar' 2*3{}

Not less than 60tIa *f fillP brr tl"re Y*al' 204u

Net I;areign *irect t*r,estment; Ci;ruse 4 (fl

. Not Iess than 5% nf GIll] hy the Year 203fi, > 4At)A) to he export of Goclcis

& Sen ices bv the Year 2030

Primary Balance of the tsudget to reach 2.3$/o of GIIP till the Year 2032, and

at least 20lo thereaiter * Clause q [g]

Gott. Revenure to reach 15a/a a{ GDP l:eyond the Year zazv - clar-rse 4 (hl

M$Itidimensional Poverty headcount ration to be Iess than 15% by the

Year 2*27 ancl less than 10% by the Year"2035 - Clause 4 [i]

The argutnent of tnany of the petitioners that these targets shackie the executive

anci the futrtre governments is not l:orne out by the content of these targets as

Clauses 5,6,7 & I put together appear to aim at debt reduction ancl delrt

sustainahilitl, of the country. Fcr the purpose of addressing the argu rnent that the

policies and targets set out in Clauses 3 and 4 cperate as fetters on the executirre

and Parliament, aI1 averall examination of the related Ciauses becomes

appropriate.

Clauses 5,6,7 & I * Obligations af the President 1 Cabinet of Ministers

A composite reacling of the above Clauses makes it patentl3r clear;

Irr"esident shall, conmencing from Za25, ensrlre lhat every five years, the

Cabinet of Ministers shall prepare anctr present to Parliament a report on the

policy framet+'ol-k anci strategies to give effect ta the National irolicy on
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Iconottric Trat:sfortnaliott, w']rereas t]ie {,*hit:ei *f Mir:isl*rs r:ri+y l':.r:m tirne

tc lime revise sr-ich report ancl pi"ese r:t suci"i revisions to pspli;11'11gn;ii;

aIi policies, progt-amnles, regulatir,:ns, circulars and clirectives of the

Governtrrtl nl shail confortr: tr: such Natior"ral Policy {)11 Econorlic

Transformation fl\PoET"J, thereby once again seeking to ensure that the

Execr-itive conforms to the }egislated 1lrilicyt';

the Covernment shall, through the Minister assigned tl:e subject r:f Econorr-lic

Pr-ilicSr presetrt to Parliatnent on 31 March each year a report on the nleasures

Lreing taken touiards achieving each target of the Nationa] Poiicy on

Econr:rni c Transformation [NPof Ti :0

If targets are not tlet, the governntent shaii inform Parliament of the

measllres being taket: to remedy tl-re situation and inciicate w,hen the target

rn'ill be met. The remedial measures wili reflect a firm commitrnent and

comprehensirre strategy to meet the targets, which shall be a binding

condition2l

Parliament, 'uvill harre oversight on the cabinet of ministers in the execution

of its po\4/ers and responsihilities under the Act2z

Arguments for and against the constitutionality of clauses 3, 4, s, 6, T & B.

Various assertions were made that Clauses

sustainable cievelopment and Budclhism. In

and inaccurate^

3 and 4 of the Bill violate principles of

our view this submission is il1-fcunded

irr Ste Clatrses 5 l-1J rird [2J of'thr- I]i11.
r"'Sr:c (lieusc 6 of thc Uili
ii' 5ce Clar-rse 7 [1] of the ]1itl
rLSce Clarise 7 (2,) oitire Bill
:"'scc llia';s* I of thr: tJill u,hich also makls r*firei:ce to;\rticlcs 4, 4l.i a:rci 149.
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In cerl;rin cuunlries polic3r.ttreas irave hecom* legalizecl to a suhsiantial clegt-cr:,

even [hong]r lhe ]egislative anrl executive br"anches renrain leariing clecisicn m:rker.s

in these areas.

The ohservatious o{'Krisl"rna lyer, j. in .9f*fe af Kercl* vs. GwsIi *r Rny*n Silk Mfg,

{WvS.} Co. Ltdz:3 reflects the attitude of the Supreme Court tow,ards the

aclrniuistralive anci legislative polica, decisions:

" Whrtt llt'ogrumtne a_f'agr*ricrt reJ'crm shonkl he initiated ta s*tisfy the

rerluirement af rurol upliJt in a particulur comtnunity under the ysrevuilings

circumstnnces is rx m*tter for legisl*tive judgmerut. Here, in this J'iekl the

legislatwre is the policy msker *nd the csurt csnnat Gssurme the rote of
$ft ecanomic *dvisar or censor ccmpetent to pronoufic€ vtttetl'ter cs

purticulctt' pro.qr{tmftte afagrarictn reJonn is gaacl or b*cl Ji'arn {he paint at' view

af the neecls af the community.'fhe.sole issue far the Catrt is whether it is in

fact a scheme of *grariun reform, uncl if it is, the prutlence ar J'otly thereof falls,
outsitle the orhit of iudicial review being er blend of paticy, potrfffcs anef

economics st'diftsrily beyand the expertise of the proper function of the

court."2'1

ln ilirectarate af Fitm Festivals vs. 6ourcv Askwin Jain,Zs the Inciian Supreme

Court follourir-rg the dicta in.Asrfffcmeed vs. .$tafe af l&K, -$ffsram Sugur Co. Ltd.

vs' Unioru cf India, Khcdr_y Distilleries Ltd. vs. .$fafe af K*rnatak*, BAL{O

Employees' {Jnfon vs. Unlon af India, Stute of Orussc vs. Gopin sth Dssh and

.i.\'a.rir oi lierts{u r, l,H;clio;'ll.-ryriiiSilkMliT. Il,1ali;.] {)o.l.td, i1g7:f l? S{.{l 71:j

.:. .1 I i-) i tl
-: l)i*:tktritie c:ii,'ilnt i.!.sfrlrrls r.,iiiirrct, l.'.llu,iri lrriri, (2tii)7J 4 SC{, 7,j?"
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ekkit flketr'*t G*sev* SrsrzgEt vs" Sf*f*: *$'*.rz#rc2 flrrzdssh, sunrm*rj l:;: the scr;;:e of
judicial re\riew'of execrriive anri g{}ve}^}-}}reniar ;:r,rric\z as folir;l*rs:

"7he scope af'sudicittl review aJ'gyovernrnentu{ paticy is naw we{l tlefinetl. Caurts

tla nat *nd cannat *r:t cts Appettste At.tthur-rries exomir-tir-r5S the rorrectness,

suit*hility and appras:riatene"s.r cf c pa{ic.y, t'ror are cour-ts ac{visars to tl-te

exe r:tttive an matt:ers r$'palicy whiclt the executive is entit{ecl t* fltrmulste. The

scape aJ'itrdici*t {eview when exetminin.g rs ptslicy of'the Governnteirf is lo che ck

whether if vlolnfes the firnr{ament*l ripshts af the citizens ar is astposed to the

prcvisiotr.s aJ' the Constitt.ttian, or osspcsed to *ny sttrtuttsry prgvision rsr

ntanifestly *rbitrary. Caurts canr-rat interfere with prslicy either an the grgun6

thot it is err$neo{ls or an the grattrtr{ th*t o better, Jbirer or wiser ctlternative

is rtvuilnhle. Leysality oJ' the policy, ctnt{ not tt''te wistlatn {}r ^souirdne.ss af the

paliclt, is the suhject of judiciu! review",,

ln 2G Telecam "$pecfi-urn Scam C$se tTTfi) the Inciian Supreme Court scrutinizeri

the auctioll processes for allocation of both the telecom blocks to priruate entities

based on Article 14 arhitrariness revierv, while at the same tinre also playip* ur-,

active role in investigating ailegations of corrup1is1l.2{: Despite the activist role of
the Indian Supreme Court in policing corruption in prirratizatiop ancl Iiberalizatio*
policies, it is w'orthy of observing that the court articulated a narrow and limiterl
scope of judicial revierv for econon:ic policies.

In the 2G Telecam Spectrum Sc*m Csse {supra} w,hose citation aiso goes as Centre

for Pwblic lnterest l"itigation and Others vs. Union af India and Athers with

[20 1.1.J '] SllC -i1{i f ranceilirrg ilo;rl I:tlock rnining iii-e usi:s}.
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Su&*rcxrrt*mi*rlt Swamy v. ffrf*rr *f twdi* *nd $tizerr:7lhe Supr*rne C*i-l;'l *i Il:ciia

;lrlicLrl;lteri the nar"row apirroach tcr,rr;lrds ecr:nr;nric pr:iicies th*s:

Frsrucr r.tJ Tudicr* I review slrcukJ be excrcisetl witlt ysre*t cerc cnd

cirtumspecti*n cnd the Ctsurtsftould rrcf orrJrircrrily interl'ere witlt the palicy

decisioru.s of the Gavernntent in fin*ttciul m*tters.'l'here ccnnol be ony quorrel

with the prrspasitian thnt the court ctrnn*L su&sfrfilfe ils o3rinir-rm Jrsr the one

ftsrrnetl lty the experts irt the Sttrrticul*rfield and efrre respect should lse given

ta the wistlont of thrsse wha *re entrusted vt;itl't n tusk oJ'fr*min,q the policies.zrt

Tire Supreme Court of Inrlia in the same hreatl"l lield that rn,hrn it is clearly

demonstrated that the policy framed b), the state or its agency * instrumentality

ancifor its implemetrtatiotr is contrary to public interest or is violative of the

constitutional principles, it is the duty of the ccurt tcl exercise its jurisdiction in

larger public interest anci reject the stock plea of the State that the scope rif jr-rdicial

review should not be exceeded beyond the recognized paran"ieters.

ln our own country decisions made on economic considerations l'nust largelir be

Ieft to the legislature iu vier,v of the inherent complexity of fiscal adlustment of

diverse elements that reqr-rire to be made

According to tire petitioners, Clauses 2, 3 and 4 of the Bili are inconsistent rvith the

Sovereignty of the People gnaranteed by Article 3 read with Article 4 of the

Constitution. This argunlent is premised on the contentions that the Constitution

of Sri Lanka recognizes the separatiotr of por.vers betr,rreen the organs of

governnlent, i.e. Executive, Legisiature and fudiciary, National Policy lies within

the realm of Executive power under Article 4[b] and, therefore, Parliament which

exercises Legislative polver under Article 4(aJ cannot dictate the substance of

I\iaiional Policy and impr:se a clutSr on the Cabinet of Ministers fr,rriricir helcngs to

the Executive arin of governurent anel is chargecl r.vith i;rfer alrrt tlre formulation of

'izllZ]3 S(.C I rtp.62

'ltlid;tl p:li';t 9r).
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;:olic1, as i:art cf its p{}\,\rer ur"irier Artic}e 43J t* hase Nali*na} Puiicy r:l: specific

tal'gets fixed hy the Legislatur-e by law-" Tl:is :ll"gument of tl:e P*titioners is

misconceivecl foi'tl'le falIcn ing reasons:

aJ 'l.he Reserved List specificall,r, includes National Policy as a matter witirin tlre

Legisial;ive Competence ol Parli;rment

b) In any event, Article 33[aJ only provides for the rigl-rt to ma]<e a statenrent

ancl is not a confer-ment of r-rnfettereci power

c] The Petitioner:s have ignor:ed severalarticles of the Constitution that restrict

the President's powers vis a vis Parliarnent

ci] The Petitiotrers argliment taken to its }ogical conclusion r+,ould resr:lt in no

Iar,v being passed

eJ Clause Z mirrr:rs Article 27 and as such cannot, Lry definitir:n, be

unconstitr"rtional

fl 'fhe Bill's "ideology" is nc;t incompatible with Articie 1 of the Constitution

atrd in any event Court is not concerned r,vith economic ideology

gJ The Bill is not inconsistent with Article 9 of the Constitution

Furtheri Parliarnent retair-rs the said full contral over public finance by Clauses 5, 6,

7 ancl8 of the Bill.'fhese provisions require the Executive arm of governmeut to be

responsible to the Legislative arm in numerous ways and, therefore, illustrate the

third vital component of control over pr-rhlic finance, i.e. control by nay of

continuous audit and check as to due diligence.

In the circumstatrces the argurrent that the BiII is in consistent with Articles 3 & 4

is fallacioits. ln any e\rent one Farliament cannot bind another Parliament and

these targets conid always be changed by 3 successive Parliament. Therefilre, the

provisions pass constituticnal muster,

1l]it.i 
1



Ilelrrre 14I* p;]rl ltrith Part l, \.ve i,rrculd obsel"rre tir;li Parliam*ntary supen:ision, as

cct:tett::piated it"l Clause 8, should he ar:rendecl h,", r{e}eting Article 4. cr:nlained

lhereitt, as such supervision is adeclnatellr covcreel hSr 4,'1i.,*s 43 ar-rd 148.

New Agencies to be estahlished undel" the pr*pased Law

Clause I * Agencies to assist the gcvernrnent.

Clause 9 declares that, in orclel to achieve the cbjectives of rapid growth for

National Economic Transfr:rmation, the following agencies will he established

under thr: proposed legislatjon to assist the government.

[a) Econornic Comrnission established by section i 1;

[bJ Zones St, establisl:ed hy section 61;

[c] Office for International Trade establisheci bli 5gg11on 99;

[d) l\ational Productivity Commission estahlished by section 132; and

(eJ Sri Lanka Iustitute of Economics and Internatir:nal 'I'rade estabiished by section

1.62;

PART II, Chapters II * XIV

Economic Commission

Part II cleals urith the establishrr:ent of the Econeimic Commission IECJ ancl serc ont

its ohjects2e, duties and functiotts3O, as well as provisions regJarding the por,ver of

the rninister to deciare Investment Zones.

:r" Scc (-iai.isr 12 o{ the Eiil
ir Si:c (liause 14 nithe iliil
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Cha;:t*:' tV t|*als rrv'itI-: ;;ilministratir:r-r a*d jl:a*a.g*lrreilt r:l the Fk:*r:*i:rlc

C*mmissi*ns and sets oul its c*r"r:pr:sitinr"r.:ri

Ciauses 18 lo 21 adel'ess ciisquaiificalion for heing a ntember oithe Hcct:*mic

Commission Ilr:arrl fiICJ, tire term of off ice of everl, appoir"rted rnenrber, the remcvai

and resignation of appointed members, and conflicts of interest involving an_rr

memirer ol'the EC Board.

Chapter V cl-eates the office of a ilirector General of tl-re EC and estabiishes tl-re staff

of the 8C,32

Clause 28 is a salutary provisiun in tirat any officer in public service n'ray rvith the

consent of the officer and the Public Service Cor:rmissisn could he tentprirarily

appointed to the staff of the EC for sr-lch period as malr be determined by the EC.

In regard lo the permanent aptrlointment of such an officer to the staff of the EC,

the provisions r:f subsection t3l of section 14 of the National Transport

Comnrission Act, No, 37 of 1991, shall mutstis niufandrs, appiy tr: ancl in relation to

such nfficer.

Colombo Port City Special Economic Zone Excluded

It has to be borne in mind that the provisions of Part I I of the Bill covering Chapters

ll to XIV itrill not apply to the Colcimbo Port City Special Economic Zone established

under Section 2 of the Coiomho Port City Economic Commissicn Act No.l1 of 2A21.

An overall conspectr,rs of Part Il, concerning the Economic Commission of Sri l,anka,

w,hich r,r,ill spearhead inrrestr:rent and internatir:nal trade in the country, will deai

irSei: (ll:uisc i6 ol the l.]ill
ir 5ee (llauses '2b &-27 ol tile IJiIJ
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r..";ilh the folirin,ing i:road ar"eils. T'hat riispl*ys ihe t"ange r:f mr-rltiple rules tl-:at tl:e

EC is ex;:ecter.i piay.

aJ Folicy Level support to the G*vernn:enl

hJ Pramr:tion anci Facilitatiotr of Investment

c] Registration of Investrnents

dJ Dispute Resoluti*n }racilitation

ej Regrrlatory Oversight of Investment Zones (through Zor:es SL)

Policy Level Support

The Hconomic Cermmission's role in this regard may ire summarized as follows:

aJ Revieiving policies and advising Minister [Clause 13[dj]

bJ Recommenciing Policies [Ciar:se 1a[a)]

cJ Performance reviews ancl research [Cause 1a[gJ and [h]J

dJ Specific procedure set out National Policies on Investment, International

Trade and Investment Zones to be reconrmended to the Minister [C]ause 32)

e) Determine investtlents of strategic impoltance fClause 12(d]J

f] Pron:rotion of sustainable FDI [Clar-rse 12(aJ]

gJ Increase employment focused recommendations [Clause 12(aJ]

h) Recommend policies for diversification of sources of fiireign exchange by

increasing exports (Clause t 2(gll

Promation and Facilitation of' trnvestment

The role of the Econclmic Commission in this regal'd can be surnmarized as follows:

aJ Creation and rnaintenance of a rohust investment climate [Clar-rse 13[cj]

b) Frcmote both domestic ancl foreign investnrents [Clause 13[eJ]

21 I,L I



ci Slr'**;nlining the regLll;:tury *i:r;ir'unrn*nt to ensure transpare;:cv

IClaLrsc 1 Ic"i]

dj Ilnlpeii,r,erer"i lc recommend lo lire i\,iinister incentives and ex*rr:plir-lr:s t*
investors (Clause 451

eJ Facilitate the experliti*us approvals from otl-rer Sltecifieii Institutions

ICIause 46J

fl Prntnotion of Investmerrt in Sri Lanl<a by establishir-rg a Ccmpany - Invest Sri

I-arika {Clause 48J

gJ Promote and enable Ease of Dc-ring Business iClause 12[cJJ

h) Stimulate international trade by increasing exports [C]ause 14idlj

i] Encor:rage & foster derrelopmer"lt of Inrir-rstrial & commercial enterprises

u,ithin Sri Lanka (Clause 12[h]l

jl The Economic Commission is required to ensure transparency h,r, publishing

all t'elevant written law and other resources in one place fClause 42J,

Amendments to Clause 13

Deletion of Clause 13 (b)

It has been broLrght to the attention of this court in the written submissions of the

Attorney Genel'al that Clause 13 (hJ will he deleted in toto. Though this matter \ /as

not argued hefore Court, we have examined Ciause 13 []rJ and are in agreement

that thele is no necessity to Irave a separate clause with regard to lhe

recotnmendations that tire Econonric Commission needs to make as regards ar-r

independent regulator"for the investment zones. This clause is otiose as this is only

a provision to recomn:end the creation of such an indeperrdentregr,ilator, This can

be suitably implemented h3' an amending leglslatiol-r. ln the circut:rstatlces, CIause

13 firl shall r:ot he trrroceecleil rrilh.
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Amendm:*r*t tc) Ci;*use tr?-tl:r* t*z"ptsr"ate *tt:"ih*€q: *f pr*prietxxy r|glat- {* be

in*Iuded in Clatgse 13.

"tr'hough this l,r,ras tangentially touch*d r-rporr in the course of the argumel:t,l.ve have

exatnined the question of the ilconomic Commission acquiring property as it is a

legal person. In the circurnstances, the C<-rurt suggests an amen(lment to Clause 13

in r:rder to invest the Eccnomic Cornmission r,l,ith lhe power of pilrchaslng, holding

and ciisposing of shares, stocl<s, and sim jlar assets.

ClauselS - Alienation of $tate Land and Acquisition of Frivate Land

Serreral petitior-lers3:r impugned Clause 15, which, as it stands, iloes not afforci

adequate safeguarcls in the eveflt of acquisition of private lands. For instance, Mr.

Uditha Egalairerva PC contended tirat the alienation of State ianci to ccrparate

bodies undet"mitres Article 3 of the Constitution. He pointecl out that Articie 33 (fl

of the Constitution read r.vith Appendix II, vests the President with the exclr,rsive

junisdiction over the grant anci aiienation of State Ianci, to be exercisecl on the

advice of the relevant provincial Council. The 13th Amendnrent introduced Article

33 (dj, which \,rras renLlmbered as Article 33 [fl after the 20tri ar:rendment. In this

context, it was his cr:ntention that Clause 15 of the proposed law designates the

Minister, rather than the President, to declare lancl as an investment zorie and vest

it in Zones SL.

Mn Manohara de Silva PC also irnpugned this provision on the same lines anri

contendecl that the Bill cannot become larr,r without consulting the provincial

councils as lanci anci land aceluisitiorr reside in Provincial Council List. Mr. Nuwan

Bopage who appeared for lhe Pe[itioner in SC/SD/66 /2A24 cited the ]ocus

ciassicus on public trust Bulx*kul*rnff v Seret*ry, Ministry af lndustrial

ir S{ilSDl6i -2412.{ & S{.lSD ti5/202,i, S(i/51}i (:3 i"2{\74, S{i/SI)/(,5l2ii:4, SC/Sl)//?5 i2{}21. S1.15}) 76/i0l.l lnii
sal/sn/781:{t24.
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flettef*p*te*f {Xpps*wefr- d*seS''i drive irome his p*inl tilat nalur;:} l'e-cources face

ti-re danger *f'clepleticn hecause *f thr extensive p*l,,r,ers rrestert in the Mir:isterb3,

rvay of ClaLt-u* 15. Ithas to ire acknawleclged th;ri this Cr,rur"t is not cunl'l'r:ntecl rqiitlr

facts as were established hy the petiti{}nefs in the {ipprswel* cLts€. lVhat is in

cotrtention he{ore t}ris Court is tlie constitutional validity of Ciar"rse 15 as it stands

and not the r:onjectural depletion that may or may not take place, if at all, due tr:

arbitrary actiern.

It has to be recognized that Amerasinghe i echoed tl:e principle that natural

resources should he developed in a prtident anci suslainable manner in order tcr

strike an eqnitahle balance between the needs of the present and fiiture

generations of Sri l,ankans, Amerasir:ghe j took the vieur lhat clue regard should be

had by the authorities concerned the general llrinciple encapsulated in lhe phrase

'sttstainable cleveloprnent', namely hurnan development and tire use of natural

resources must take place in a sustainabie manner. Tire learueci ]udge also

reiteratecl the in:portance of tire principle of inter-generational equity.

Provided these competing principles are bome in raind, it is not objectionable to

the rapid clevelopment of the country to promote sustainable cievelopment and the

constitutional validitlz of the prorrision hefore us cannot he challenged b), the

possibility of a prospective abuse of the prrinciples of public trust, sustainable

development and intergenerationai equity"

Having examineci the respective suhrnissions of Counsel, we take the view that

Clar,tse 15 as regards alienation or disposi[ion of State Land offencls the

Constittitiotr iuasmuch as it does not recognize the po\,ver of the President in

Appendix Ii oithe Constitution titled Land and Lamd Settlernent anci can onlv he

r i,lilrl{ll lJ 5i'i.l,R ll4lJ
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pas$ed l'vith a speciai majoriiy ln{l i} referenclul'r'l si;.:ce lhe r:r:n-;"e*r,ignitir:lr itf

Presideni's p{}wcr is at: inti:usi*n on tixecLrtive p*rvrr anri Ar-ticl* 3 l,vi;r-liil i':e

aftracted as a resuil.

Thus, in liglrt of the abcve constitutior:al reqr-rirement, the porver of tl:e Fr*sident

to alienate or dispr;se of State lanci has to ire recognized in the Bill and it is onlv

thereafter that lhe cluty can be cast upon the Zr:nes Sl, to utilize the lariei. 'i'he

Attcrney General has proposeri tl-re falioiving committee slage anrendment in order

to resolrre this issire.

The prorrision as it stands, and the proposecl committee stage amenclmellt can no\,v

be juxtaposecl.

Currentformulation of Clause 15 [1]
After having decicled the requirements for an investment zone, the Econcmic

Commission will make the recommendation to the Minister,

Clause 15[1] r,rrhich gives the power to the Minister to declare investrrent zones.

reads as foliows:

"{1) The Minister shal!, upon receipt of o recornment{stian under p*r*grapft

A) af section L4 to decl*re an lnvestment Zane, with the approvnl *J'the

Cabinet of Mir'tisters, lty Notice puhlished in the Gazette, declnre such

Investn"tent Zone by specifyin5S-

a) the metes *nd baunds oj'the lcnd srect whiclt shallfct{ witltin such Z*ne; und

h) the seclor in whiclt such z*ne falls and whether it is a single sectar ar multiple

secior i,afie os referred ta in subsectian {4.}"

But the coutelrtion raised before Court is the l'lon-recosnition of the President's

power to rtrisp*se of state land.
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?l:* Snggesteet C*rnrnittee Stage &*ze:**,r*erc€ by €9ee Att*rrz*y-t*rser*X

"i2) Wl:er-e whole cr part *f'lnrrestrnenl Hcnr: is 1:rirrate l;rnct, the tir.rlice

i;ubiishecl nneier subsecti*n [1] shal], in respect sr-rc]r private Ianci, be

cleemerl tc be a notice publisheel unrier section Z af the l"and

AcclLrisition Act [Chapter' 450J anci the provisions ol that Act shall

mufcfr"r rnutundis apply in relation to such private land.

t3) The Presicierrt may malEe or execute a grant or any other

iiisposition cf any State }and within any Investn:ent Zone to the'Zones

SL, subject to the coririition that any sucir State land si-lall not be

alietrated for private Llse except to tl"le cierrelopers, operators or

enterprises or other body of persons established nrithin s,rch

Investrnent Zone,

[4J Upon a grant or disposition rnade or executed under subsection

(3J, the Zones SL shall, subject tr: conclitions specified therein, be

l"esponsible for the use nf such land.";

Since aiienation or disposition clf State land is sul;ject to the provisions of the

conslitutions ar"ld any other rvritten law, the above formulation suffices but this

court would suggest the insertion of the word "alienation" just before the word

disposition in the proposed amendment in Clause 15 t3l aud a consequent

insertion of the r.vord "alienation" in Clause 15 [4] as weil.

If this amendmentas formulated above is made, the inconsistency in Clar-rse L5 as

it stairds now, r.rri}I cease. As regards the contention tirat provincial Councils have

to be corrsulted, this qlrestion wolild not arise in view of this Court's determinatian

in Colcrr&o Part City Ecancrnic Commfssion Bill3s in nrhich the Court inrrnkecl lex
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ti{}t't-c{ry}it cd is'rsSsr;ssibilic ilan,,,rrill n*t c*nrpei t}re i:erlorn:auce lrf ir:"rlrcssihie

thingsJ. llr an5,e\reni, this qLre stion is lrrelevant to the deten:rin;lti*n r:f"tlre r'*lcr,*nt

pruivisior-l ol the lliil as u,e fincl tirenr. So long as alienation or clispr,isilir:n *f State

Iand is effected in accorciance w,ith the provisicns of'the Constitutiutr aud any

rvritten lar+,, such an exercise rvoulct l:e invested witli c*r'rstitutional propriety.

fiefore we part r.rrith this discussion on alienation or ciispcsiti*n of State ianct, Iet us

examine the conimencement of the acquisition prr.rceclure.

Acquisition prccedure for estahlishixrg investment zones.

The comn-lencefflent of the acquisition procedure for the pr"rrpose ol' creating

investment zones hegins from clause B1(1) which reads as follaws;

"{1) T'he Zones SL Ba{}rd shall, in c*nsultatian with the Ec*namic Cammissiott,

conduct studies on the rerluirements for inrre.lfment zones to facilitate the

ctccamstlishment oJ ttre gonls in the natiancl palicies o{t investntent,

intern{ttionul tret{e, exports #ntf investment zanes Jormu{nted hy the Econamic

Commissian,"

As we referred to before, having decicied tl:e requirements fr:r an investment zone,

the Economic Commission wili make the recommendation to the Minister. elause

15{1} gives the power to t}re Minister to declare investment zones. T}ris clanse

concerns only 1i1s ctreclaration of the investtnent zone.

The aforesaid procedure could [re sumrnarized as follcrvs;

i. Either State land or private land cor,rld be declared by ttrre Minister as an

investment zone.

ii. Declaratir;n of an investment zone by lhe Minister is sui;ject to certain

safegr-rarci s. T'he5, s1'g;
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aJ Tlre Zones Sl, 13*crt{s&rill ln r*nsufur.rifrn ra,rilr t&E {icrsystsr*ic {-rstttitsissirs*,

*snrlu* sf rrrJres *n the require r*ents for i*ytes{.ment z{}nes.

h) 'tr'Ite Zr.rnes St, Boarci shall tirerea{i*r" make fee(}nlmenc'latior"rs t* t]re

Economic Cornmission fcr the establishrnent of ir:vestrrent z()nes i:ased ot-l

finding-s af its stuciies. Such recommendalions shall inferalia ir:clude; [clause

63[2]l

* the business justification for th* estahlishrnenl of arry

inrrestment z0nes;

o site selection antl locaticn;

c] It is rsnl-y upan the cpprov*l of the Cuhinet aJ' Ministerr for the of arr

investnrent zone, the Minister sl"rall procure tire vesting of such site to the

Zones SL. [ciause B1(3]J

dJ For all private lauds acquired, the Land Accluisition Act shali apply.

eJ All State lancls that are transferreci/vested w,itl"l the Zones SL s/roif ;tot he

nlienated far priv*te nse except ta the develapers, oSserntrtrs or enterpris.es or

ather batty of persons estulslisked vttitltin snch Zane.

fl Any land within any zone cleclared nnder suhsection [1J of secticln 15 may

be alienated or leased to any body-corporate only for the purpose r:fl

1, developing an intzestmetrt zone ta schieve the ohjects ofthe Zones "tf ANI]

2. in accordance with any plans, programmes or sciremes made under this Part.

[Clause 63[2]l

This alienation or distrrosition tras to be made in accordance witir the provisior-rs r:f

the Constitution and anv written law

The ametrdment sor-rght to l:e made to recognize the iro\ryer r:rf the Presider:t ta

alienate or dispose of State lancl has to he mcvecl at the coi:rmittee stage in crcier

tc render this provision {Ciause 15J ci;nsistent r.vit}r the Canstitution.
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I€*gistr*tf*n *fl Ellvcs€rne *ts

?he Ecorron:ic ilornmission approvcs {rr registers investtr:ents and enterpr"ises in

tet'ms of CIause 13{hl" I'his is an important funcLion, as it c}arifi*s i,yhich persous

fall within the sc{}pe of this iaw Fai}ure to regisler r,rncier this part means tirat

fc;reign investors [Ciause 34] as urell as local investors [Clause 35] l,vill r:r:t ohtain

benefits. Registratior: is a prerequisite for accessing the lacilitatir:n services

outlined in the Bill"

Disp ute Rescttrtion Facilitation

The Economic Commission is requirecl to set rip a Grievaftce Ccmmittee to ileal

with foreign inrrestors (CIause a3J" The learnec'tr Deputy Sr:licitur Ceneral brougirt

to the court's attentiiin an ICStrD arbitration arrrard in favor cf Sri l-anka, yet the

recovery of costs antardeci has heen rlnsuccessful as the investor is overseas.

Clause 44 provicles for dispute settlement mechanisms, including artritration.

Undoubtedly, alternative dispute settlement rnethods and other legal remedies

have been made available.:e These norrrs are essenrial fcr creating a conducive

inrre stme nt enlriron rn ent.

R*gulatary Oversight of Investment Zcnes

The Ecr:noraic Commission's role in this regard may be summarized as follorvs:

declaration of investmentaj lt recommends the creation fClause 1a(fJj and

Zones to the Minister fClause 13[a]]

bJ Regulatory Oversight of Zones SL [Clause 12[b]l

The Part [Chapter IX - Clauses 35-44] prr:vicies for investment guarantees such

as fair and equilable treatnlent:17, full protecticn and security3s, national treatment,

r" Scc;lr*r,isi.: to (llirusc 44 ullhe i:lili
i:'Sce {llitrise -i6 {21 ot thr Iliil
i,r ii;irj.,
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ilnd most*farr*re ri-l:;ltiot-r [llf f N] treat;n*nl.:r'r It i,rlso inclr;des guarantees ag;linsl

ex1:t"opria'Lion excepl on recogr:ize11 grounrls40, as r,r**ll as 1;rovisictrs ir;r'djspirle

settlement.'11 Th* enlit'e chapter virtuali3,' reflecls the nrinilllum stanriards cl'

international inrrestrnent law. It sirould be natect, hor,vevel, that nh*re bil;rterai ar

rlr-iltilateral tr:eaties exist, investment gual"ailtees will be goverr:eC i-"'1,, those

treaties.'12

It is at this stage it becr:mes appropriate to discr:ss inrrestnrent guarantees thal are

pledged to att inrrestor by this legislation. The rnrord "iuvestor"' itself is defineci bt,

Clause 59 [1) to meatr * ncturol pers{}n or ttfi ente rprise recrsg4nizet{ as o legn! e*tit-v

h.v the *pplicable lctws, tltut hcs made an lnye.sfnr ent in Sri Lnnku in terms of'tltis Pttrt.

TIre ternr "foreign investor" means tt nsturel persoil or on enterTtrise rects5snized t;s

u legal entity by the npplicable luws cf a Joreign countty, tltot has *l$de $n

investmenf rir Sri Lctnka in terms ol'flus Part.

It is important to note that this Bill nol only introduces ner,rr institutions but also

repeals the primary Eoard of Investr-nent Law, No. 4 of 1978, replacing it as lhe

new investment law of Sri Lanka. This Biil aims to:

Address the shortcor-nings of current investment policies

Facilitate and promote investments

Ensnre legal protection for investments

Expedite the provision of necessary information from government entities

to avoid delays

Clearll, define investor obligations and responsibilities

Accurately monitor forei gn i nvestnr ents

Fostet'the creation of an erxpur-t-orientect digital economlr

:r, See {.iausr .i7 (1) oi the ltr}}
1'r Sere Clausc 3!i olthc Ilili
r1 Scc Clairse 44 ulthr.l llil!
1 I Si:r., (.laLrse li5 o{ tirc llit!
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It is in s*ch ar: inrrestrnenl lri*ndl1,

ta be given as it has alwa5r:; beer": the

lc inveslr:rs"

Investment Gu* rantees"

* *rriron n l ent t}: at i trrrest n: * t1t gu a ra nt r:es }:*rre

Iroml li,rr a hi;st sTatc l* ace*rd such gi:at-antrr,:s

'l"hese gnarantees are enun:eratecl in Chapter IX and as coulci be expected, these

statutory investment guarantees are rnade inapplicatrrle to an it:r,estmetrt that is

correreci uncler bilateral and r:rultilateral investment treaties.r't l'fuis court rqrill nor'r,

ciiscuss these guarantees, as tr,r,o of them-specificalll, national treatmeut and

rnost favol"ed nation treatment-r.vere ci:allenged itt these proceedings.

Clause 36-F*ir anct Equitahle Treatment

The standard of treatment based on fairness and equity is reflective nf model'n

international investment agreements ancl even pre-date them. Ti"rese clauses are

profuseiy useci in Bilateral Investment Treaties [tslTs] and noticeable in all the BITs

to r,lrhich Sri l,anka is a party.

Standards of treatment basecl orl fairness and equity pre-date modern

internatieinai Investment Agreements$lAs). Fair and Equitable Treatment IFETJ

clauses used in BITs and other IIAs appeared in early international economic

agreentents such as the Havana Charter for an Internatior"ral Trade Organization

[1948J and the Economic Agreement of Bogotd [1948J, as wel] as iu the United

States Friendship, Commerce and Navigation IFCNJ treaties. The first use of the

FET clar"rse in the IIA context can be traced back t* Article I of the Draft Convention

on Investr"nents Abroad proposed hy Herrnann Abs ancl Lor:cl Shau,crnss in 1959:

"Each Party shall at all times ensure lair anci equitable treattnent to the

property of the nationals of tire other Parties. Sr.rch property shail be

accorded the most constant protection and secur"ity within the territories of

I St:r,r ill;:ursr., li5 cl ttrc Hill
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the other Farlies anci llre l'l1an;rgrirxenl, Lrse anrl errjt;yment t]-:ereo{'sh::il ncl

in any lva1, he inrpaired by unreasernable or discrirrinatcry lrieasurcs" fllbs

and Shawrrilss, 196ilJ.

Clause 3 uses the unqualifieel form of the "fair anri equitahie trealment" stancial"ct

and linl<s it with the standarrl of "full protection and security" in the same clause.

Both these two concepts are illustratecl in clause 36 to of the bill as follorvs.

36 {2) for tire plrrposes of t}ris Part;

"Foir antl equitob{e treattnefit" rlie#ns th* abligation ta not ta deny jtsstice,

in any crintin*1, civil or ctlministr'tttive proceedings in uccordunce wiLh rlue

proces.r ant{ the laws o}'Sri l,anka; ond

"Full pt otectirsn *ntl security" nteans the pravisian af protection t'csr physic*f

secur{ty af investtnenrs oi" re tpuired ttnder the laws aJ'Sri Lctnka.

The content of fair and equitable treatment could be sumrnarized as foilorvs;

According to World Bank guidelines;

* All States should extend to investments in their territories.

c Treatment shoulcl be as favourahle as that accorded by the State to clomestic

inrrestors in similar circumstances

. Ir-rcludes non-discrimination nf investors on the gl-ounds of nationali4r

. Full protection and security should tre accorded to investor's ownership,

control and sui:stantial benefits derived from the proper-ty.+4

rqol'i1 " IItveslor".
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5ri l,ar"r]<a rciie ii Lrp{li1t}:* investr-n:*r:t gua:*ante* "f'uil S:rrstectirsn *stt{ securlrl," ir: lhe

i'i;'sl ever {tS}* case af".4sirsn Agr-i*rff;e*'etf Pr*dwe{s Lt"d *4}4P€"} v. Repubtic *f Sri

l,*ttks.as

Since these t!r/o gliarantees are principles cf International Inrrestment Law; it is

unsurprising that the proposecl investment law extends the guarantees tc aXI

jnr.,estors, whether it he eiomestic or frireign.

Clause 37 * National Treatment and Mcst Favoreel Nation'freatment.

Serreral Counsel called into question the constitutionality of Clause 37 of the

lmpugned Bill.

Clause 37 [1] seeks to enact;

{a} Foreipsn investntents uncl returns on investntents af J'oreign investars shull

be o^ccardetl treutntent not les.s fhr,'ortruble than th*t ttctorcled to damestic

investars, itt like circumstrsnce, {7.s regartls octSuisition, expcnsion,

m{}nGgen"tent, conduct, aperutiot"t, *ntl sttle or ather tlisposition of investmenLs.

(b) Far greuter certainty "itt like circunlstqnc€s" shall he sssessed based upan

an objective os'.s'€.s.st7? ent ofall circurnstances an a case-hy-cose hasis, includiny1

the sector of investment, the locotian ofthe investment, the purpase of any cct

oI' mefisilre comploined cJ-ctnr{ the regulatory, gavernlnce ar le5gal proces.$

ysenerctlly applied in relation to the act *r me{isure concerned. Ilre csses^s ment

shall nat be limited to ar bicrsetl trswsrds aryt one Jttctor.

fustlike investmeuttreaties, Clause 37[1][aJ provicles fora comparative protection

standard-standards that do not establish an independent standard of treatment

buf instead mandate treatment no less favorable than thal accorcled to nationals

ancl companies of the host State [national lreatmentJ, or to nationals and

iliv.strnents llisliLrtus'J'riirunril (Firial ArtarclJ ((.;rsc i\r:. Ait13iliT/llJ, publisheij in 3L) I[.)\{ flntr:rri;rtional l,eg;r}
tul;trrialsl 5fi0 [1')']1 l.
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cr];rllanies {}f any clher State {MIrN tl'eall"r-l*r"lrJ, 'l'}rese invest*":*nt guar;lntees

ensure tl'lat t'l:*l"e favurable trealt:renl cannat be g:rar:ted tu anoiher fr;reigr"l

it:r.,estct' or nati*na1 in sir"r:iiar circuntstances"'ie

T'he petitierners cr:ntendecl that the;:ratection afforded unriel"Clause 37 for the

ioreign investors is a viclation underAr"ticle 12 ot' the Constitutiar"i hecause;

aJ In ternrs of such claLrse, foreign inveslors shall

treatmeirt not less favourable than that accorded

investnr"s, and that r+ir:nlr1 prevent the citizens of Sr"i

a fltrrcl e d a ny advanta ge/ben efit over fo rei gn i nrrestor"s;

be acc*rdeci

to dornestic

Lanka heing

bl Equal treatment sl"loulci be afforded to those who ar"e sirnilarlv

circurnstanced" Fareign investrirs and dome.stic investors are NOT

simiiarly circumstanced and, therefore hy placing them or-l an equal

plane is a rriolation of Article 12.

This argr-rrnent is, in our view, der.,oid of any merit. The treatment accorded to a

foreign investor should not be less favorable than tl-rat whicl"r is accordeci to the

investmetrts or returns of its own nationals or companies, ot to those of nationals

or conlpanies of any third State. The intent and purpose of Clar,rse 37 is to place all

investors on an equal footing regarding the acqr-risition, expansion, management,

coucluct, operation, and saie or other dispclsition of investments. Thus, this ensures

equal treatment of all investors r+,ithin the host State ancl is in accordance with

Article 12i.1) of rhe consrirurion.

A Ierrel playing field and not a tilted playing field is createci among the investors

ancl is iu accr:rdance with Article 12 of the Constitutian. Thei-e is no hostile

discriminatiott at all in au all en"lbracing standard r,r,hich is rinifonniy applicahle in

a6 Iciiale lnsaat l,rniitcrl Sirlictr v 'l'rilkmenistan. ICSID
I'ai-ki,.rings-[.r:rn]ra,qniel AS, fu. 1tj1, al i36l1J; llnitcd
t i NLI ]'ltr\1., Ar,r,;ird, 2.'i l\.{rv 2 ili) 7, at ( 1 7:i } -{ 1 84 l

[];.rse No. AI{il/10//24, :llr.urd, I ir{arch 2{}1, at (32fi}-{329};
Iht'r:ci Sct'r,ii'e ol ;1rrreril;,i lnc. r, (ilr.crnnrtnt ui []anaria.
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al} thc Elrs inr:li:sir'* *f [h*se l+ri:ich i:eve i:e*n elitereci ir:to l:y lir.i l-arr]ia" sui:i: a
flatlse incentivizes foreign cJirect inr;eslnrents ancl pr"orlr:tes ti:* s;:irii *f t1:is
inr''estmetrt lanr In &e Inl*twf Revenut {,Lffien*merct} tri#a7 this court rej*rlect a
siil:iiar arguurent rvith regarcl ro ciorr:estic ciebt restl.ucturing and eibser.l,r,6 quite
pe rtinelrtly "lr is a l7iven thct externa{ crer}it.ttt-s would not crsu*te t}**c€ that tltqv ure
less f*vourahly treatec{ than the drsmesric creelitrsrs tsf a natits, rtrhich hss entisurl<er{
ott tr ilDo' 1f lsln this cantextthst the p{uusihili4t af includingl the puhlic rleht awerl
trt rlomestic crerlitrtrs in the Dilo hus lteen ar.lvar-tcecl {}s u r€sl}anse, ln other wrsr.r{s,
the exterrtnl cred^itrtril woulcl huve theirl*.rse.r shnred e cpually w,itlt c{amestic cretlitrsrs
*ntl this becomes G compellirtg1 r"eosail Jisr pursuing.T dontestic credit*rs i* (t

restrttcturing pra,qr7ft7." ln the circumstances we holri that the sallle pr.inciple nrill
appt.y in relation to investors"

It is pertinent to observe that Nalior:al Tl'eatment is enshrir:ed in tire GATT ffi4,2.
wtrrich was signed by 23 trations in ceueva cin 30 October 7947 and sri Lanka
[ceylonJ was amongst those 23 initial n:rrions who rvas a party to the GATT:

Natianal treatment is an internationai Ian, principle
the sarne rights anci privileges it grants to its awn
rvithin its borders. This c0ncellt e*sures trrat
equivalent to that of the state,s nationais.

that mandates a state to extencl

citizens, to foreigr-rers resirling

foreigners receive treatl.nelll

This concept can l:e faund in ail three of the main wTo agr"eemerts urhich are;

aJ Articie 3 of the General Agreeme*t c* lariffs and Tracle IGATT],

tr) Article 17 of the cener"al Agreernent on Trade in services [GATS_]. anci

" 5tl,l5l}r'i.r11- 64 iziz':)
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c] Arlicle 3 of rl:e Agt'eetretll {}n 'rr;;cle-lte}ateil Asp*ets r:l .[n{e}l*ct:-r;ll
Pr*;rr:riy Righrs trT'l{l psl

In t}'re circumstances \'{re determine t}rat firreign investor-s c*r:prt he rjjscrir:rinated
against r:n the hasis of their citizenshilr anci it is colltrary to int*rnatior:al lan,
starrclards to fali foill of Articie 27 {15J of the constitutinr: which afTirrns respect
frrr internationa] Iaw anc{ treaties" It r,voukj also be r:ffensirre olArticle 157 to e}tacr
a Ialv to contraveile Iong held principles that have assunreci the sanctity *f law.
T"]rerefore, no ittcousistetrcv with the Constitution is inhere*t i, Cla*se 37 of the
Bill.

Clause 44 - Dispute Settlelnent

clause 44 r+'hich seeks to prorride for clispute settien:ent irlposes the requirement
nf a prompt an amicable settlemet'rt of investment clisplrtes through consultations
and negotiatiotrs between the parties. According to the worlci tsank Guideli*es or-l
the treatment of fcrreign direct investments, clispr-rtes between private fcreig*
investors and the host state are normaliy settled thrcLrgh negotiations between
tlrem and it is uttsurprising that claus e aa{\ of the Bil} restates t}-ris internati,r:al
nortll ancl embraces urithin its reach even a damestic inrrestor. If co*sultations a'cl
negotiations fail in regard to the settiement of investrnent disputes, clause 44tz)
prorrides the investr:r shall have the right to use all other rernedies u*der the lan,s
of sri Lanka' HorveveC t-trre grouse of the Petitioners was that the provis' to clause
44 {2) oust the iuriscliction of clornestic courts in so fbr as the proviso enables the
parties to privilege alternate clispute resoluticln over curial clispute resnlution.

The i*-rpugnecl pr*rris* to clause 44 lz) r-eacls as folr*rvs;

Pravidet{ tl-tstwhere the tlispute relates t* one hetween aJtsreiss* ittvestr;r *n6
the stqte, the parties may aljrce trs seek t^ettlement af disptutes, throuSlh
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tllterfi*te rft.l/;r;te res*ltttir;n tn*:elnr:t.!'n:.s" irucllttlings url f-s*t gs-isitr*tir;t-t *tirl
i rt stitu ti * n tr ! rt rbitr* ti a * 

"

In our view tl:e afot'esairi pr*vjsr,i to ciause 44{2} of t}:e llill ci*es not oust tire
jurisdiction of sri Lankan courts,leave alr:ne access to justice thl-ough courts.

T'he proviso to Clalrse 44 tZ) only connotes the conferral ef a stat*to'y right tr.r

invol<e dispute resnltttion mechanisms sucl: as acl hoc anri irrstitutional arbitratinns
anctr res0lve inrrestttrenl displrtes tirroLrgh thern, since it is not uncolrrlrlon i, *iany
au arbitration friendly jurisdiction to make proriisions tbr arbitr.ation. I-trow,ever, it
has to be noted that if tl-le governing iaur of arbirral prcceciure is consensualiy
agreeci to be Sri Lankan law, parties are at Iiherty to resort to a regular actior: in
court provided no obiection is taken to the exercise of jr,rrisc'lictiol by co*rts.S The
alternate dispute resolution of the investment dispute iretl'een the foreign
investor and the host state cf sri Lanka is preciicateci only upon the consensual
agreement of the parties. If there is tro such consensual agreefirent one cannol
preclr-rde the likeiihoocl ol a court action.

Next, we address the

i nvestors/i nvestments,

granting of incentives and exemptions to prescriheci

which have heen arg,ed to be unconstitutionai.

Clauses 45 & 55 - Incentives arud Exemptions.

Clause 45 deals witl: incentives ancl exemptions and in tire course o1the argument
it was poirlted or-tt the worcl "investor" shoulcl be amencled to "investment,, for
purposes of clarity considering tire importance attachecl to t5e term investment.

Clauses 45 and 55 elf the Bill i,r,,hich el]lpowel" the Minister tc, on the
recomnlendation of the Ecotron:ic Conrmission, prescr"ibe incentives anrl
exemptions fi'om the Iaws specified in the Scheciule to part Ii, were inconsiste.t
r't'ith Article 75. It $ras scught to l:e argr.rerl lhat sucil po\{rer urr:ulri resu}t in the
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&{inisler exerr:ising a }egisi;rtiv* pov,:e1 w}rer*as r:nl-y }}arij;s:rent js yestgrl l,rri*r
sLtcl: pr,:uiell'"

l'ire Pe [itiotrers relieri on the Detertnir:ation of tlre Constirirtional iloul-t with r"egarri

ta tl:e Greater Colombo Ecr:nomic Commissir:n uill IGCIIC] rnrhich ve:-teri sjr:rilar
p'l\^/ers in lhe IUinister and it was cieter"nrinecJ that sucir power r,vas in lriolatio'r of
Ar"tir:le 46 ct{the 1972 Constitutian. Consequently, the GCEC Bi}l ,utas passecl 5y a
speciai n:ajority of Parliament. The aflrrementionet.l Article 4(;, c*rresponcling with
Ar"ticie 76 rtf the currertt Coustitution, ierl the Petitioner.s to drarnr a paraliei and
ai'gue that Clauses 45 and 55 of the current BiiI alsa require passage by a special
nrajority of Parliament. However, the trlrth is to the contral.v.

It has to be noted that r-rnrier Article 76 t3J of the Consti[uti*n, Irarliamelt can
enlllowet' any person or hody to mal<e suhorclinate iegislation for prescribecl
purposes' It is in this context that this Iegislation seeks to empower the minister tr:
prescribe incentives and exemptions from the laws specifieci ip the scheclr-rle to par-t

II' This power to prescribe incentives anci exernptinns l:y way of regulations is in
c<rrrfr:rmi*r with Article 76 [3J of the Constitution ancl as sr-rch there would be *o
st'tcl: inccnsistency as \'1/as put forwarct i:y the learneci ccunsel for the petitioners.
Tlie GCEC laur had to be passed with a spe,cial majority as there was no delegation
of legislative power under section 46 of tlte 1972 Constitution. it was in tirose
circumstatrces tire power of tire Cotnmission to grant exemption under the Greater
Crilor*b0 Economic Commission lar,v rvas stmck clown. I-lowevel ugder Article
76{3} of the 1978 Constitution, Parliament }ras hroaii power to elact laws that
enlpowel" any person or body to make subordinate Iegisiation for specifieci
purposes' TherefGre, Clauses 46 and 55 of the current Bill dc not r-equire a special
m:ljority and can be passed hy a sirnple ntajority.

4eI



Thjs cout-l also receils tl:e cietertninati*rr {}n the {*l*tuls* Fasr{. tity firrsry*wrir

C*rr*nlissf$E"i fi;lf +t: tt,itel"e lhis cottrt ijeternlined that exen:plions ft-ortr provisir:n-r

elf specified enactnret'lts cor-rlrl I;e gt'aniecl as incenlirres fr:r' inveslffrnts, praviiic6
certaiil committee stage atrlendtlents lvetre macle anci oi;serveej th*t "the

requirements iu Arlicle 148 of the Constitution is satisfieci l,vhen fiscal exemptio*s

are granted in accorclatrce with regulation:- made specilying the conditions uncier

n'hich exemptiolls can be granted anci the approvai clf Parliament is aStajneij fcr
such reguiatior"ls".

In the circumstances the power of the Minister to grant investrtents, incegti'es ancl

exemPtions from lhe Iaws specified in the Scheciule woulcl not fall foul of
Constitution and hence, would nct recluire a special majority to pass into iaw.

En passant, we alsel drau' attention to Clar-rse 55 of the tsill lvhich empo\,rers tle
tninister to make regulafiotis in respect of all matters rnrhich are required hy the Act
to be prescribed or in respect of which are authorizeci to be macie. It y,,oulci appear

that the proviso to Clause 55 [2] tbj tiv] woulci require an alnen{irlent as the terrrs
and conditions of tire employees of the BOI are not foulci in the BOI iaw anil as such

the reference to tire BOI lar.u in connection witi"r the tenrrs anri cr:nditions of
employment entitlernents have to be removeci. l'he reference to entitiernent will
ensllre that only legal enlitlernents are taken into account. The learneil Deputy

Solicitor Ceneral has undet"taken to harre the words "urlder the provisions of Boarci

of Investtnentof Sri Lanka Law, No. 4 af lg7Si cleleteci cluring the comprittee stage.

Tlre leamed counsel 1'r:r the petitioner in SC/SDI62l2A24 callecl ip question the

po\'ver of the Minister under Clause 55 t2) tbl ivl to amencl, aciii ro or vary tire
Schedule to Part Ii of the Bill. In other tr,ords, tlre scheclule cont;lins a iist of twelve

iai'vs wirich can be expancleci hy tire Minister. In the course of the hearing, it rvas

pcir:ted out to the learr:ed Depr-rty Solicitor General tl:at this attelrpt ma,o* 6e atr
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inti"t.:sir;n on the legislafive pG\vrr anrj r,"r:iliil ar:cr>relingi-1, I.er"lrl*r tiii:l g:;.*i,:::ir:n
incr:t:gt'rler:t wjth the consiitu[i*n" we cpine lhat no such porvel.is ;;.cl'rrie4 l* ri.re

]l"lillister and suggest t1:at this prc;visir:r: he clerict*cJ fronr tlre 1;ropusecl iegislatj*r:.

clause 46 and clause 9$ - Powers of Minister tc reconsider denial af refusal
of a request tnade tc a specified institution try the Economic Ccmnrissiorr cr
Zanes SL on hehatf af an investor.

clause 46 rtf the Bill cleals with the spercial llowers of the EC to expeciite any
appl'ovals, authorizations or permits recluire c,i by any Investol or. inyestment frr-rm
Ministries, Governn:ent ciepartments, agencies, corporations, regulatory
authorities or bodies [specifieri institutio:rsJ specifiecl hy regulatiol. The
Pelitioners al:glle that clause a6[5] aliows the lr,{inister to overricie r"efirsal or clenial
b-v the specified Institution and this por,ver is arbitrary and therefore violative of
Article 12t1) of the Constirurion.

Ciairse 46 {2} of tl"re Biil permits sr-rch Specifiecl Institutigns to refuse to r.esporci tcr

sucl: inquiry 0r deny such requests proviciecl written reasons for sr.rch refusal or
derrial are providecl within a specifieri time periori af zldays fropr the clate of s*ch
inquiry or recluest:

'\4/here the Economic Cammrssion ntsltr;s *n incyuiry ar retsuest ta {tny Specified
lnstitntion far on approval, uuthariz*{ian, or permit in terms t$'sahsecti,, {1},
sttch specified tnstitution shull l:e ablipsed to resptand to such inquiry or t-e{t'uest

eit:her consentinq to or ohiecting trs such inqniry or reqLtestwithin fiJteen days
oi" :'^uc'h inquiry or reqtrest being made. tJ'the Specified lnstitutian refuses t*
respant{ tts such inquiry or clenies such request, writtetl re$sans for such refusa!
*r cleniuls&nll lse pravirf ed in writinps within suth lteriad af'twenty rsne dg_t,s a!
snch inquiry ar request.,

51 I



Clause 46 f5l pr-r:rrides th*s;

'|f a Specifierl lrrstit.tttirsn reJuses, da*[es orfrlLs trt ress;*rtrf t.t: rtn itsrl*iry *r-
request tts p€r the rep;ulalrorts ntqcle unrle r strlssection {Z} tsr {4}, tl-te gusnrsmic

Cammissiorr slr$ll if cleente tl ctpprapri*te hy the Econorttic C*rrrrissro,r, i.ylfli jtx

o1$n recatrtmendtttions, refbr such ret'usu!, denisl orJailure trs the Minister who
shall then make u determin*tion an t!'te mutter in crsrtsLtlttttian with the
Mittister ttssi5\net{ the suhiect of Finonce snrl inJbnn th* Culsinet of Mirtisters tsf

the implerctentction of such decisiott.,

It is atrlparent from the ahove that although subsection [5j per"mits tire ,rinister to
reconsider the refusal or cienial of a Specifiecl Institution, the porver to do so is
circumscribed tn the extent of any refusal or cienial or failLrre to respolci to an
inquiry or reqltest as per the reguiations macle unrter clar,rse 46 IZJ ar [aJ.
Tirerefore, it is patently clear that the minister cannclt exercise iris ar.bitrarily b*t
such exercise wor-rid be limiteci to matters which are tei be pr-oviclecl f*r by means
of regulations as set out under clause 46 (4J nririch is limiteci to matters of
cOllaboration betrveetr lhe Specified Institution anci the Economic Commission:

'T'he Minister m*y, hy reSlulations made under this Part, prescrihe prrscedures

t'or such collaboratian, wltich shatt be camplied witlt by Specified Institufigrs
it-t line wit:h standings operating procedwre.e or? g.grunting oytprovals fbr
investment praiects farmulated by the Eccntsmic Contrnission thran{}h a

c onsultotive p ra ces s.'

The aforesaid provisiotts make it clear that the authority o1' the minister tcr

reconsider such refusai, denial or faiiure to responcl by a Specifieci Institutio* to a
quer.v by the EC or"l behalf of an Investor or Investment, is lirniteci to any such
refusal, cienial or failure [r: respotrd ta matter"s that ]rave been regulateci u,6er
ciause 4 6 (ZJ and mol"e specifically unrler clause 46 t4] i.e., platters .f collaboration
witir the Specifiecl Institutron.
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"l-hr-rs, tire prr:r'isirlns r:f sectittt:46 and its sult clauses c*nsjrjet.*il as;l .,,q,1:r:le rju nr*t

trrerrnil tire rninister tc orrcrt'icje ol'gt';lr"rt appxrl als arbitrarilv n len lhey hsyg l:e en

rel'used by a specifreti Institr-ltion, l-h* {llaus* or:ly aljonrs th* n-:inister lrr reco:rsicler

sanle when there is non-cotnpiiance by the resperctive Specifiecl lnstitgtion in terms

o{'sectiott a6{Z) and [4J by rrirtue of regulaticlns 1-:rovicleri lor in respect 6f sucl-r

matters. Thus, it is abunriantiy clear that this clause is 6ot violative ,f the

Cr:nstitution.

In the course of the argttment, it was aiiegeci that there is ng tinre liprit given to the

minister to make the determinatiot"t expeditiousirtz. 111 vierv of the til:e limits that
have beet: put on the specified institutior-rs, it becorrres abuntiantly cleal" that if
Ciause 46 were to facilitate a single winrlow far investment approrrals to be granterl

expectritior-rsly, a tirne Iimit ttrust be ir:rposeci on the minister sn that tirere i,lrill he

finality to the approvals,

It was also sttggested that there must be a cabinet oversight over the

cleterrnination of the minister. In the circumstances it is inrperatirre that time limits
must be set on the minister for: expeclitious disposal of approvals.

Picking up this cue, the learned Deptity Solicitor has submitteci the follorving

forrnlrlation as an ametrdment to be movecl at the comlnittee stage.

'{5) If a Specified Instittttir;t-t reftsses, denies arfails to respond to an inrsuiry ar
request as per the regulo lions m*de untler subsectian {2} or {4}, th€ Ecanomic

Corrrtt.rsi an shull if deemed appropriate, refer such refnsal, clenicrl or f*i{ure to
the Minister Jbrthwith, wlto shat'{, v;ithin tws weeks reJbr the ntqtter to t{-te

C$binet of Ministers Jrtr appr*p rirste *ctirsr-t.'

In l-erms of the proposed amenciment tire finar ciecision

stands transferred tr: the cabinel of n:inisters anci such ;l

to be taken on approval

clecision making power
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h*ing Yesled in tlte l:al:ineL of ntitristers rt'oulcl b* tfie rig]'rt c*use *f actir:n t* h*
aci*pterl.

It has ireett i':roLrght to lhe notice elf this court a siuiilar Claris* of the salre teni:r
l-las beer: proposed as ciar"rse q0 tsl lvhicir goes as follarrs;

"lf'tt Sstecified lnstitutitsn refilses, denies *r Jails ta respond t* an inquiry *r
retluest G.s per the re,qukttitxts tnude under subsection {2} or {4"}, the Zones SL

slrerll iJ'tleentetl $pprossriote, refer such reJustil, $eni*l or failnre to the Minister

f'rtrthwith, tuha shall within two ryeeks refer the rnctter ta the Calsinet of
M i n isters ft)r o pp t-o p t'i ute rt cti an ".

Clauses 53, 93 and 183 - Reconstituted entities subiect to iudicial review

'fhe petitionel"s pr,rt forwarci an argunrent tlrat the Bili is not consonant with Article
4 [cJ of tire Constitution in iight of the ClaLrses 53, g3 anrl ].83. T]re argun:ent has

been made the said Ciauses oust ir-rdicial revierv in respect of rnatters that fall

within the lrurview of the BilL Itt vierv of the above petitioners contencleci that a

specific reference 0r proviso sirouid be inclucied in ti-re Bill stating that the saici

ouster of judicial review wouid not extenci to Articte 140 of the Constitutio'. In

orcierto understand this arguntent, it is apposite to cite Clause 53 of the Bili that
provides- as follor,vs in respect of the Economic commission;

rVo civll or criminnl praceetlings sholl lse instituterl ogainst any mentlters of the

EC Banrd, EC Directar Generul, ot'ficer ar entStlayee of' the Ecanrsmic

Cammissian or *ny member ofthe !rwest SL Bourd, Jbr any act wltich in gagd

faith is done ar purllorterl to be rlane by him untler this Act ar {}n the directions

oJ'the Eccnamic Commis.siCItl ot'the EC B**rd, *s the c{ns€ mqt he, it''he praves

th{}t he rtcted in ysoot{ faith sntl exercisetl all tlue tli{i5sence, re*sanultle cnre snd

skill"'
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{-iartsc 93 is sinrilar in cr:trteni lci {,iause 53 but deals witl"i Zr;n*s 5},;lt:rl its r:ffirers.

Clause 183 rvi"rich falls under" lhe 'Miscejlaneuus' i:eacl *{" t}-re tsi}} {et Par"t VXII

placing limits ott institutisn *f civilr:r crirninaitr;roceedings against r:-ienri;ers of the

Institr"rte Bctarctr, Acivisor;, Corrrmittee Team of Instructcrs or an Operations Team:

No civtl rtr crintinu{ SsrrtrcetlinsSs sh*ll lse instituted aplrsinst *nv rnemlser af the

Irrstitttte Ba*rti the llirector, t*ty olficer rtr emstloyee af'the Institute ar sny

memher of' the Adttisrtrlt Cammittr:e, Tecnt oJ' !nstruttrtrs or *n Operg frons

Tennt, fbr any act whiclt in goatl fiuf& fs dane or pLtrpartetl t* he c{one by ltint

rtnder this Part or ofi the directions at' the Institute rtr t!-te lnstitute 13oi;.rr{, us

the c(tse may he, if'he Ssroves tltst !'te acted in goarl Jaittt afid exercisecl clue

cliliplence, rensonah{e cere arrrl skilL'

It is axiomatic tlrat the afar^esaid Ciauses do not oust the jurisdiction of court

contaitred in Article 140 olthe Constitr-rtion. The Clauses only provide a clefence to

civil or criminal proceeclings if it is established that a person acted in good faith. it
has been the curuus curioe that an ordinary privative Ciause such as the above

Clauses will not oust judicial revier,v under Article 140 of the Cilnstitr-rtion. See - B.

.9irisenei Caaray v. fissa fifas Bsndr'r-anayake and twa of&erxae; At*pattu and

Others vs. Peoples Bsnk und Otherssa

Treatment of BOI employees upon the establishment af Economic

Cornrnission and zones in Sri Lanka-Clause 1ga [Z] (rn).

It is a given that this legislation aims to replace the Board of Investment nrith trvo

eutities: l"he Ecrinomic Commission ar"ld Zo*es SL. The conseqrrent placement of

the emplo.r,ees of the BOI after the creation cf these two entities is provideci frrr in

Clause 194 [2J [rn] of the Bill.

r.i (199 il 1 st.ii 1

!,r il!J97i1 5i.it 2()lj
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'the rst'fircrs ttnd e*"tpks.yees ot'"the ti{}t lir:idl*r; */{ice ** the citi_y, it'*tz;rtli*tefj'

p{e c€{lin!} the d*te r;f'cr;mmeneemer;t rsf'tf:i:; Act -

{i} sk*tt he deemscl, witt't eJ}ectlrusrli tlie rlcttt ttJ ctsntt}'tenc€}ner"tt t$ this Act, trs

he afficers nnd emplayees of the Ett)fir)*zic Conrffus"sro;r, tlt't t€!'t]-ts and

conrlit ians not less lirvrLuruhle thon the ttfilts und canditirsns oJ'emsslayrne nt to

which they were entitled under the r*stecled Lav,,; and

{ii} atttrche cl to licensed zones s&cll be dwme tl, tvitlt eJJ'bct Ji'om the d*t-e oJ

{amfil€tlcement afthis Act ta he aJficers cnt{ emplo}lees r:f the Zunes St' , ort

Icrnrs nor les.s f'avourulsle thttn the terrns und c'onditians rsl" emy,"lpyffient kt

wltich they were entitled under the repeuled f,uw;'

We have already painted out in our exanrinatir;n of the proviso to Clalrse 55 that

the r,t:r:rds "under the repeaied iarv" would he inappropriate and accor"dingly felr

purposes of clarity, tt"le w,ords "" un.ler the repeaied law" that appear in [il and (iiJ

of Clause 194 [2] [m] will ]tarre to lre deleted anci an amendment has to be moved

to t}"ris effect at tire conrtnittee stage to c'lelete the references to the repealeri law.

This reference to the repealeci law has to be letloveci as the repealeci law rlid not

lnake any exrt*ss reference to conclitions of employrnent. It was sr-rggesteri in the

course eif argument that in orcier to rnaintain the continuity of service of an

employee for the purpose of calculation of statutory dues and payrnents, the periocl

that an employee served with the EOI shall be taken into consicleration i,r,hen

caicLilating the statutor5r payments tirat are payable to such an employee, The

Iearneci Deputy Sellicitor Ceneral has undertal<en to harre this concern addressed

clurlng the cotnmittee stage amenciments that r,rrculcl include a provision to catel.

to this position. In sucir a situation the amendeci Clar-rse 194 {Z) [m] will r"ead as

follon,s;

'(nt) the officers critr! emssla-yees of tlte flOl holding office oil the d*y

immet{itrtety stretetlirtgg the dcte aJ"ctst}lt}}*'tc€tTtent af this At't *
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{i} sltcJl l:se d*emed, with efJect Jrr;n't tlw tl*te oJ'*tmm*ntai}}t:t;t t;J t.izts Act,

tts he r;Jj'ic*rs *nd empl{}\t€€s- af th* fit*sttstnit fontinl.5'sit}r1, {}t't terms ctntl

c*nditi*r"ts n*t les"rfi;v*u rable {hsn the t€rms *nd c*nclltirsns r;J'err;*lrsyme nt tr:t

whiclt they were entitleti; ctnrl

{ii} utt*ched ta lice nsed z{},les shc/l be r{eemed, with efJbct Ji"atn the r{ute of

cofftnle{tcernent oJ'this Act ta he ojfircrs nrtd empla}lees ot' the Zones Sl,, or-t

terffis ttnf les.s t'rsvaurul:le than the terms rrtd coneiitians oJ'employmeilt t{}

whit:lt they were entitlEd:

"Pravidecl that the periorl tt'tot ct"t ernployee served with the tsOt shcrl! he t*ken

into cansiderutian when cafculcttinpS the statutory puyrnents tltrst sre Ssayuble

fa such employee.'

Valu nta ry retirelnent schem e

Some petitioners raisecl cotrtentions ir: respect of the voh.rntary retirement schen:e

adur-nbrated at Clause 19a [2] (n.]:

'the rsfficers and emplayees af the BOt hotding office an the tlay immedictely

preceding the clate of co*tmencement af this Act, wlto do n*t rspt ta jain the

service aJ'the Econamic Comntission ar to he ottcrcher{ ta Zones Sl, shnll he paid

such cantpensatian which shall be pcid in terms of * valuntary retirement

sdteme us shall be prescrihed by the Minister.'

Counse] on their behalf contended that the tirne period urithin which the voluntary

retirement would beccme operatirre has not been lucidly set out in the legislation,

This cor-rrt brought home in the course of the hearing the necessity to set clown a

period nrithin r,t hich the aforesaid voh-rntary retirernent scheme rvoulcl take effect.

The learnecl Deputy Solicitor General has prcvided a formulation r,,rhich he has

uuclertaken to table as a proviso to CIause 194 [2) (n]" T]re pr*viso reacls as follows;
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'jlrtsvided tltttt. suclt vtsluntory retit"emant sthcme .qfu{?ll lst;x.tblislied ** * r{*Le

t:tst mrtre thun one m*nth t$te r Lhe *smnte nt:e*tenL rsl"this Act, und c\:ery *ffircr
rsr empl*yec tleemed trs be *n aTicer or ensStlcjtee rsj the Et:tsrtomic Cott"uttissian

or Zortes Sl. ttnder f)$rLl!]rzph {m} af suhsecti*n {Z} slrnll cammunicerte l:i.s

tsst{iott within one month al'the date afpuhlic*tion oJ"the volurtt:ury retirement

scheme.'

On atl overall analvsis of the transfer of ernployees of the BOI to continue in

enri:lo3rmeut either as emplo,vees of the Econonlic Ccnlmission or the Zones SL on

terms ancl conditions nr:t less farrcuraLrle than the tenls anci conditions of

empioymeut to w'hich they rvere entitled reflects a "business judgment" which

restrltcturing imperatives cieterrnine and applying the br-rsiness jucigement ruie,

ttris cout"t does nclt secernd guess the efficacy af this reorganization ancl the

pravisions must pass mllster on its own account"

This discr,rssinn of the organization and placement of the employees brings to the

fore the compiaint of petitioners in SC/SDl71 /2024 r,r,herein Sanjeeva

]ayawardena, PC rvho appeared or-r their behalf called in qr.restion the treatment of

the officers of the Departn"rent of Commerce.

office for International Trade and the Department of commerce.

The complaints springs from the establishment of the Office for Internationai

Tr-ade [OIT] that is soug]rt to he effected by part IV of the Bil] with a view to
prolr:otit'lg and cleveloping international trade as the key strategy to strengthen the

econcnric base of the country in terms of Clause 101 [dj of tire Bill The OIT shall

carry out ail the Intert-ratianal traele negotiatior"rs including hilateral, regional ancl

interlratioual trade negotiations approved hy the Cabinet of Ministel-s, The

Arnbassadol'of Internatictral Trade rvir* is the Chairperson of the OIT shall be the

chi ef n egotiati trg offi cen
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{-iause i 02 *{'t}r* Bil} vests the administratir:n anrt t}r.: ffiana.qement r:f ti:* il}'}" r,vitl"r

a lluald of Managernent rqrhich shali cansist rif :

[aJ t]re Anrhassaeior" frrr itrtern;rtior:al tracle appr:int*ci r.rr':der section

114 r,ril"ro sirail be the Chairperson o{ the OII'Berarcl anci Clilef Executive

0fficer of the OIT;

[b) the Secr"etaly to the Treasury or his representative; ancl

[cJ five other persolls who ;:o:;sess knr:wlerige ancl exper"ience in

fielc't r:f international trade, appointed by the Presiclent with

concurrence of the Constitutional Couucii

The en"lployees of the Departtnent of Commerce la/hr: have challenged the instant

Biil in SClSDlTl 12A24 argLre that the tasks that are to be allocated to the Office lor

Iuternational Tr"aile, are cllrrently exercised hy the r.rfficiais of the Departrnent of

Commerce, and the Depar"tment of Cornmerce w'ill be made redundant by rernoving

such lasks frr:m the mandate of the Department of Comnrerce.

It w,as also further argued on behalf of the employees of the Department of

Comt:rerce that their seniority and pension rights r,r,ould be afTected if they were to

be appointed ta the OITI This was a contentir:us issue that was raisecl i:y the

empk:5ress br,rt the learnecl Deput3r Solicitor General submitteci that the Bill does

not seek to liquidate tire Department of Commerce, and in fact the Bill permits the

absorption of officers of the Department of Comrnerce to the OIT witirout any

disruption to their seniority and pension rights, It rvas submittecl that the officials

cf the Departmetlt of Commerce would continue to carry ont many duties in

acldition to the duties tirey may be callecl upon to perform within the OIT'. lVe have

been pr"ovicied with the excerpts of a cabinet memorandlrm clated I |anr-rary 2A23

w'herein it is statetl, "ln this hackdrop, it is essential thar officers with suritairle

multitiiscipiinar"y capai;ilities/expertise in trade ;rre serving at OIT to conciuct its

operations" Alread-1,, aclion has been taken to mobilixe ofTicers ficm tire relerrant

the
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tecl-rfiica] inslilulions suci:;,r5; the L)*irartnrent of [-r:rtrnrer"cr.:, lire lix;:i:rt

Ileve i*pn:ent Boaril and the B*arrJ of Investmcnts tr: serve at the: Oi'l- *n a iull-tinte

basis. 'l"he majr,:rit3; of c;lclres r+,i11 }e t:rofuilizerj 1'r*tp the existing pghlic servjce i:rr

seconclment basis."

We have also been ltrrnislieri rvith a Note of tlis Excellency the irresiclent to the

cahinet dateci 3i) May ZA24 rvhich is to the effect that the Department *f Commerce

shall continue. Paragrapl'r lJ of the said I\ote tu the cabinet states tl:e follr:rving;

"Accortlirtgfy, the Depnrtment af Camtllerce will crsntinue ta trse rJttrm the

rest of the fbnctirtns untler the S;urvievt af the MinisLry of Trade,

Commerce ttnr{ f;aod Security, uttd fltus will not be Ghalishet{ as

mentirsned in the C{.tlsinet Mem*rondum reJerrecl in $) ubove."

All this goes to show that the Department of Commerce wiil continue to stay ancl

its officials and empioyees cio not lace the }ikelihood of being ren<iereci redunclant.

It was also pointed out that the Director General of the Department cf Cr:mmerce

or his nominee will continue to be an ex-officio member of Food Acivisorv

cornmittee established by section B of the Food Act, No. 26 of 1980.

It would appear that the Office for Internationai Trade is sought to be established

rarith a view to taking over certain aspects cf the functions performed b-y the

Department clf Commerce hr-rt it is abur-rdantly clear that the Department of

Commerce will not be replaced by OIT but would continue to exercise its functions

uncler the Ministry of Trade, Cornmerce and Food secririty.
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l{et har;r: in lh* c,}t}}'se c-rf"l*t}iir:g t}:is cjelet"*-:ineiir.rr; sii.qgcsleci ar::,;tli11:rr:ls ar;ri in

aclGitjotr 1^./c \ri{}Lrlri }ike to point cut fr"irther ar::endru*nls tr}:at n,culri nr:cet l* he pass;rd "il
the colnri-tittee stage. l'l:ese amendn:ents to the Bilt n,*uld he set el*wn as fi:llolvs:

Amendrne*ts that shaulel be mcved ttl the Bill

l) Ci;tuse I af the Bill should be amended hy deletingArticle 4 ccntainecl therein, as

parli;lnlentaty suprervision is adequately covereci b,v Articles 43 ancl 1rt$.

:) Ciar-tse 13 [h] requit-es to he deleted as the cl"eation of an inclepenrtrent regr.rlator

coulc{ ire estahlisired by an amending legislation.

j t Clause 13 to be amended to empower the lega} eiltitlr "Econornic Cr:mmission', to

pttrchase, hold and sell shares, stccks, clebentr-rres and similar assets,

'i) Clause 15 is inconsistent r.vitl-r the Constitution and can only be passeci rvith a two-

ti'rirds r-naiority ancl a referendum. But if amc"ndnrents recognizirrg the po\^ie r of the

President in regard lo alienation cr clisposition of State lanct are passecl in the

mantler and form as discussed by this Court, the provision can be passeei u,ith a

sir-np:le nrajority.

,51 Clarise 26 requires to he amended to prescribe the qr-ralifications, expel"ierrce anri

the ternrs and conditions of employment of the EC Director General tlrror.rgh

regulations for the purposes of clarify anci transparency.

6i Clause 45 to be amended to replace the term 'investor' wilh 'investment' for

purposes of clarity, highlighting the importance of the terrn 'inrrestment' r+,ithin the

context therein.
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71 Clause 4e{5i sh*ulri l;e;:tr":r:nrierri trrsp*cift;;i til::*lrur:r*furtli*Minisist"lr:r-ef'ert.c.}

lhe Cabjnet of'&lil"tislers any:"efus;ll, rienial, r:r fallure i:.r,,a Specifleri i;-:siit-Lrtir:;r tet

respond lcl an inqLrir,v {}r requesl under suhsections [2J r;r {4j, lher*hy r:ritigatirrg

Lrnnecessary delays.

s) Claiise 48 [2] shall he revise d to rerrove the r"eqr-iir"ement for consultatior-l with the

Secretary to the Depart.ment of T"reasury regarciing the appointment of menrhers

to the Invest Sri Lanka Boal'd.

9) Clar,rse 55[2] [bJ to be amencted t* ren]ove all references to t]re repealeci ]aw in the

aforementi oned clar-rse,

i0tClause 57 to be at:tended to inch-rde a reqnirement ti:rat every Order rnarie uncler

this section to be laic'[ hefore Parliament for approval within thr ee months of its

issuance.

ll)Clar-tse 64[dJ, granting Zones SL the powerto acqnire properties for estab]ishing

investment zones, is to he deleted. This amendment reflects that Zones SL's

authority is limited to recolllmending lands required for investment zotles to the

Economic commission, ancl does not extend to land acquisition.

121 Clar-rse 75 to be revised to specily that the qr"ialifications, experience, and terrns and

conditions of etnployment fcr the Chief Executive Officer of Zones SL shall be

prescribed hy regulations. This provision aims to ensure the appointment of

individuals with adequate qr-raiifications anci experience, thereby preventing

appointments of unqualified indirriduals to higher positions such as Chief

Executive Officer.
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l.lrCl;:*s* **[2] tc I:t al;:et:risrrJ i* *xter:ri ti'ir;r*rir:i] fr:r"specifier-] ll;stir,utic,]ns tr;

pr*rri|le vi;t-itten rl'asoils for r-cfus;ll or rienj;rl *"orn fliftce n ctays ta tv,:eiltv-()r:e da.vs,

ensuritrg e*hancect ;rrocedur:rl fain"ress alrd lransparency j11 the a1:1:rr:r,a] prceess.

1'ttClause 9{} cf the bitrI to be amended to ir"rclrrde a nel,t, sub-clause stipulating that if
a Specif,iecl Institution deciines, detries, ur fails to respond to an inquir'1r 6r request,

Zr:nes SL musl promplly notifu the Minister, Within two r,r,eeks thereafter, tlre

Minister- sirall escalate the nratter to the Cahinet of Ministers for appropriate

actirln. This arnenclment is airned at ensuring timely resnlution anci accorrntahility

in cases af denied infonrration requests.

l5tClause 9412)[5] of the Biil reclnires [o [:e arner:ded to de]ete tire rvorcls "uncler tire

provisions of the Board of Investment of Sri l,anka 1,314,, No. 4 of 1978;" becaLrse

any terms and conditions reiating to employment have not been iaid rk:wtr itr the

BOi Act.

] 6l Clause 96 shoulci be amended to recluire tlrat every Orcler issued uncier this section

be submitted to Parliament fcr approval nithin three months of its issuance. The

Order shall only take effect uporr Parliament's approval. The amendment shall he

incorporated to ensure consistency with other clauses of tire Bill w,here orclers

made under the Bill are refen'ed to Parliament for its approval.

1 Tl Clause 147 to be amendectr to inclLrde that the qLralifications, experience and the

tert:rs aud conditions of the Executive Dirc.ctor of the Froductivitv Commission tr:

be prescribed by the regulations.

I ti)Clause 175 is to be amended to specify that the qualifications, experience, ancl

terms and conditions of the Directcr *f the trnstitute of Economics ancl

lnternational Trade shall he ;:rescribed b3, regullations.
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itliCl*us* 1*2 t1J *trri [2J a:'e req*ireri t* he r-e*:r:vr:ri i:: their entirr.t3,"

2ttr Clause 194 {Z} fr-rJ tr: be ametlded to remove ref'elences t* the re ;;ealed }ar,r, in

consistency wilh the amenciment pruposed at Ciause 55. Furlhermore, a proviso

to tre aclded urhich states that the period that an employee serveii with the BOI

shali be takel"l into ct.rusicieration rviren calculating the statutorv palrpellls tfiat ar.e

payable to sLrch employee.

2ltCiar"rse 194 i?J [nJ t* lle anrended to incorporate speciiic time perioc{s in respect

of the otrter-ation of the r.oluntary retirement scheme.

22)Clar"rse .195, the interpretations clause, to be amendeci in respecl of the placement

of tlie acronym 'BOI' anci the interpretatior"r of the worcl 'Minister'.

23) C]ause 195 to he amended to rectify the l'eference to 'any ather written Jar.v' ancl it
to he read as, "ln the evetrt of anv inconsistency betrveen the Sinhala ancl Tamil

texts r:f this Act, the Sinhala text shall prevail".

2,trl Proviso to Clause 55 [2) [b] [iv] iras to I;e amended by cieleting t]:e reference to the

Board of Investntent Sri Lanka Law, No.4 of 1978 as such a reference woulel not

reflect the trr"re position

25tClause 55 [2] [b] [v] has to be de]eted to render the rule n:aking power consistent

witir the Constitution.

Having considered the totality of the prcvisions in the proposed Bill we 4etermine that

the above amendmeuts to the Bill have to be moved at the committee stage. We have

pinpoitrted the Clauses that are inconsistent nrith the Constitr-rtion and accor"ciingly upon

a care{ul cotrsideration we have sr-rggesteri amenrinrents t}rat l,trill rencjer t}e prorrisions
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olthe llill consotlanl r'trith thc Cortstitutiotr. I1'these necessary anrencinrepts are macie, the
llill ;rrlcl its proVlsiotls vvill beconre cor-rsistent with the Constitution a.c-i c.Lrlcl be,asseci
nrith lt sintple rtrajor.ity,

We tt'ish lo place on recorc1 or-tr cleep etppreciation of tire assistance given by tire lear-necl

Deputy Solici[ot'Getleral and all other learned counse] r,t,ho rnade submissiors on t]-rc. Bill.

I I on. S.'l'hLrrairaja, PC

Irrdge of the Supl.eme Court

IJon. A. IJ. M,D. N:iiv;.rz

f udge of the Supreme Court

Ilon. A. L. Shiran Cooneratne

|udge of the Suprerrre Court
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