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T'he Court assembled for hearing on 26th, 29tir * 3rst of Januzr)', 1.t nnd 2,ri of February 2a24.

Several Petitioners impugn in these proceeclings the Bill titled "Anti-Terrorism,,that r,tas
published in the Gazette on Septernber r5rt' ,2o2|and subsequently placed on the orcler paper
of PaI'liament on ttth January zoz4interms ofArticle 78(r) of the Constitution. The long title
of the Bill reads quite comprehensivel). as;

,AN ACT TO MAKE PROVISTAN FOR THE PROTECTION AF THE NATIONAL SECURIW
OF SRI LANKA AND THE PEOPLE OF SRI LANKA FROM ACTS OF TERRORISM, OTHER
OFFENCES ASSOCIATED WITH TERRORISM AND CERTAIN SPECIFIED ACTS
CONSTITUTING THE OFFENCE OF TERRORISM COMMIT*TED WITHIN OR OUTSIDE
SIII I.{NKA; FAR THE PREVENTION OF THE USE OF SfiII.ANTdAN L-ERRITORY ANI)
ITS PEOPLE FOR TI.IE PREPARATION FOR TERRORISM OT]TSIDE SRI I,ANKA; TO
PROVIDE FOR THE DETECTION, IDENTIFICATION, APPREHENSION, ARREST,
DETENTION, INVESTIGATION, PROSECUI'ION AND PUNISI-IMENT OF ANY PERSON
WHO HAS COMMTTTED AN ACT OF 'TERRORTSM OR ANY OTHER OFFENCE
ASSOCIATED WITH TERRORISM; FOR T-HE REPEAL OF THE PREVENTIIN oF
TERRORISM (TEMPORARY ?ROVTSTONSI ACT, NO.4B OF 1929; AND FOR MATTERS
CONNECTED THEREWITH OR TNCIDEN'TAL THERETO".

The long title of the Anti-Terrorism Bill gives articulation to the necessity to provicle for the
protection of the national security of Sri Lanka and the people of Sri Lanka from acts of
terrorisut and its manifestatious regardless of the territory where these acts take place r.r.hile

such a dufv- has as its component preventive meastres to be taken in respect of detection,
identification, apprehension, arrest, detention, inrrestigation, prosecution and punishment of
any person who has committed the act of terrorism or any other associated offences. In l,iel
of this avowed policy to introduce a ner,\r law on terrorism, it is unsurprising that the
impugned Bill seeks to repeal the Prevention of Terrorism (Ternporary provisions) Act, No.4B
of rg7g, as amended (PTA).

As our island nation underr,r,ent a long history of internal civil conflict and yiolence, pu6lic
order continued to be endanger:ed b.v elements or groups of persons that resorted to the use
of force and unsurprisingly, the PTA diri not turn out to be as temporary as its aspirational
title indicated, and in December 2oo1 rvas cited by the government as the primarl,legislatiye
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mechanism for cornpliance n'ith uN securig'council Resolution rgTg of2oo1.1This court is
not ttnmindful of the criticisms that the PTA continued to receir:e ancl it is notervorthy g1o1
the Bill before this court seeks to repeal the PllA that had recei'eci a significant amount ofdomestic and international critique like its Inclian counterparts the Terrorism ancl
Destructive Actirrities (pr:ever.rtion) Act rgBZ (TADA) and the prer.,ention of Terrorism Aet
2aa2 (POTA).

: :.

Follorvi,g the reref of PorA it has to be mentioned that the'iu..*ntly operatir.e counter
terrorism Iaw in In<lia happens to be the "unlarvful Activities (prevention Act of tg67),,(uAp
Act or UAPA) rvhich has been re,i'ed by an amendment made in the ),-ear 2oo4 and the long
title of the UAp Act reads as;

"Att act to prouicle.for tlrc n7o1"e effictiue preuention of certctin unlauful actiuities
of indiuidursls and association and for rlealing tttitll S"rrorist ctctiutttes atul.fcn
matter s connected ther ewitlt,.

tl
In all these ehcleavors across the globe to deal rvith terrorism which has not spared south
otY' 

"]" 
*",:1on betrveen balancing human rights and national security has been acutell,felt

and an issue of institutionalizing a proper relationship betlveen national security concern and
the need to protect ancl aclvance funtlamental rights and personal freedoms or liberties of the
citizenry did indeed occupy the front burner of the majori[,* of the suJrmissio,s made before
this court in the course of these proceedings. Pir,'otal to the central theme of the arguments
rvas the all-embracing eternal veritv of the Rule of Lar,r, which the petitioners contended the
impugned Bill does not seek to satisf,, gir.en the fact that the larv must afforcl adequate
protection of fundamental human rights subject to their necessar), and proportionate
derogations'. At the very inception this court u'ould r+,ish to set dor+,n these central themes of
argument vis-A-r'is the contention of the State that this proposed legislatio, addresses these
concerns byputting in place appropriate safeguards in such a manpel'as to achieve the proper
balance beh{een the competing interests. This Court acknor,r,ledges the fact that a
comprehensive legislation on counter terrorism must seek to balance national security
concerns with human rights, n'hile embodving, inter alia, international standards and best
practices across the globe. In order to arrive at the correct perspective of the so called

I See concluding obset'vations of the l.iuman Rights commirtee: sli Lanka I Decenrber 2003, para l3 (c:(--pR,rco /79iLKA)
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international standards and practices that a particular counter terrorism lar,r, must take
cognizance of, this Court r,r,ill sun ey international instruments and otheriurisdictions rtith a
t'iet't' to ascertaining rvhether there is unitarl,' harmonization on the question of the proper
balance to be struck betlveen the tr,r'o competing imperatires of social contract r+hich *,e have
just mentioned namelr national security and fundamental rights.

Before this Court proceeds to examine the underll,ing struggles betr,r,een these two concepts
in the proposed legislation, it is not altogether irrelevant to cite the policy and purpose behind
the Anti-Terrorism Bill upon a perusal of the prearnble to the Bill. The preamble resonates
with purposes and principles as follows;

VITIIER.EAS, teryor.ism has seriottshl threatened. the soueretgnty atrcl
territorial integrity of Sri Lanka, and has caused deaths and seriotrs ittjuty to the
citizens of Sri Lctrtkct. rnul has car.sed uast <lamage to public and ptiuate properfu
clf Sri Lanka, and has retardecl national cleuektpment;

AND VVI{EREAS, terrorism in its uariousfarnts amd mantJestations is a
rnojar threat to the pe(tce and sectrity of the comnturtity of natiorts; arui, it is a

foremost duty rf t:he Gouentment to protect Sri Lankct, its people, and propeyty
h'om acts of terror-isnt (utd relatecl acts;

AND WITEREAS, Sri Lankrt is turcler obligatiott to enact latus tct giue
domestic legtal efJbct tct tnterrtctttonal instruntents reLating to counter.hry af any
acts af terrorisnt and related, acts to tuhich Sri Lanka has beconte a siqnq1oru;

AND WIIEREAS, tlrc Gouernment of Sri Lanka is comntttted to protect
other souereign ncttions and their peoplefi'om the scourge of ctcts of terltristn;

AND WIIEREAS, Sri Lanka is committed and desirous qf eraclicatingt
ond preuentirtg domestic and interrwtional tercortsm throtryh enforcine an
efJbctiue .sysfent for the adminish'ation of a"iminal justice agahrst ter.ror.ispt.
based ott international nonns ancl stanclards and domestic needs;

-AAII) WI{EP.EAS, the Gottentnrcnt qf Sri" Lanka considers the
safeguarcliltg of natianal seau'tty is oJ'para nwmt importance for the purpose o-f
secwittg due recogttition antl respect r:f the rights andfr"eeclorn of the people of
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Sri Lanka and fttr the protection rf territorial httegrity and enhantcilg tlrc
souereionty of the people af Sri Lnnko;

AND VI/HEREAS, tlrc Gctuerruner'ft of Sri Lanka is ninriftLl o.f tlrc need tg
errsure just andfair applicatiott of the system.for the arln:rrnistr-cttiott af crintinal
justice ag aittst terrot"ism.

As has been pledged in its national report submitted to the UNI{RC pursuant to Human
Rights Council Resolutions 5/r and t6lzr on the Universal Perioclic Revierv (UpR) process,

the volttntary pledge given therein is clearll, manifest in the objectir,es of the Bill as

enurnerated aborre.

The primarY objective of the Bill in terms of the prearnble recognizes that national sec,rity
remains the imperative for securing the rights and freedoms of the people notilg that tfte
safeouarding of national securtty is of pararnotutt interest for the purysose of secrringl clue

recoqniti.ort and respect o-f tlrc rights and fi"eedotn of the people a.f Sri Lanka and for the
protection of territorialhtegri"ty ctnd enluutcittg the souereignty of the people oJ'Sri Lenka,'.

The constitutionality of the Bill has to be determinecl having r:egard to the rights and freedoms
of the people of Sr:i Lanka as proclaimed in its Bill of Rights (Chapter III of the Constitution)
and having regard to the international norms and standarcls and domestic needs that are so

eloquently spoken of in the preamble quoted above. It is pertinent to obselle that just as

much the government has pledged to protect Sri Lanka and its people and property from acts

of terrorism, it also stands cornmitted to protect other sovereign nations and their people

from the scourge of terrorism. This declar:ation in the preamble to the Bill is indicativ-e of the
necessiqvto 

"'iew 
terrorism and its manifold avatars not onll'from domestic interests but also

from international, transnational and cross border perspectives. The question before this
Court is to r,r'hat extent these lofty ideals of combatting terrorism, rr{rilst promoting and
protecting the fundamental rights of the people, are sought to be achieved through an

effectir,'e use of the provisions of the proposed Act.

Both the long title and the preamble reflect the policy,and purpose behind the Anti-Terrorism
Bill. While bearing in mind that national securitv is looked at from multiple lenses, this Court
is also reminded of John Locke who articulated that legitirnate political government is a
product of social contract where people in the state of nature conditionallv transferred some
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of their rights to the government in order to better ensure
enjol.ment of their lives, liberty and propert)..

the single and comfortable

This Court has on numerous occasions ernphasizeci the importance of looking at the long title
and preamble in order to appreciate the intent and purpose of a proposed legislation-See
surtpac Enqineers (Priuote) limitecl tuul Anotlff u. DFCC Bank pLC arxl others2 and
Wertrgatna u. Weerercinghe.s Colin-Thome, .I (as His Lordship r,r,as in the Court of Appeal)
approved of a unitary approach to statutot-v interpretation in Senthiltl(tyagom and. Other.s u.
Seneuirctne ctrtcl Anctther a;

It is nou settled law that the totality of an Act,fi'om the title tct the interpt.etation
Clause, mcLtl be referred toJor the ptrrpose of ascertaining its qeneral scope, and
of throwirtg light upon its constructiort. Considerqtion of the 'inischief, or object
of tlrc ertactment is contntott, tultl uill rtften prouide the solution to a preblem af
tnterpretation.

Thus, it is not only the provisions of an Act but also an integrated examination of both the
long title and the prearnble that would assist Court in assay'ing the constitutionalit-v-- of a Bill
at hand. It is made clear: by the decision of Kantliah Thanbu Chelltah ancl others u.
Parnnage [nspector ctf Police and otherss r,r,hich declared;

[I]t u:as found that public ord"er frr Sri Lanka continued euen in ry7g to be
endangered lty elements that acluocated the use of force or the commission of
o'bnes, as o meons of gouerrunental chanqe, uithin Sfi Lanka and tlnt it uas
necessory to introduce more stringent laws to meet the sittntion. Accorclingly,
the Legislature decidetl to repeal Lau fi of tgTB and to enact the preuention of
Tet'rotisnt (Tentporary Prouisions) Act No. 48 of tg79 which accordtng to its long
title wasfor the dualpurposes of:

(t) makirtg tentporary trtrouisionfor the preuention af acts of teryorism in
Sri Lanka, and

: SC/Appeal/l l!202.1. SC x,linutes ol13.11.202.1 (the parate execurion jurlgnrent).
3 SC Appeal No. -s5i2017, S(-' N4inLrtes of A7.12.2021I 

[1981] 2 Sri LII 187 at 203
5 1ntz1 1 Sri LR 132 at 157
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(z) to preuent "unlntcful actiuities" of any indiuiclual, {Jroup of indiuicluals

associatiott, organizcttiort tLtithirt Sri Lanka or oulside Sri Lanka.

In the national report that was submitted pursuant to the request of the Office of Legal Affairs
of the United Nations (UN) u.ith respect to LINGA Resolution Z4/1g4of r8th December zo"tg,

b"r-'which member states \rere requested to provide data on agreements and other aspects

undertaken to prerretrt and fight the threat to international peace and securiq, as a result of
terrorist activities, Sri Lanka pinpointed that the provisions of the Prer.'ention of Temorism
Act (PTA r97q and the Public Security Ordinance (tg+il serrre as the basis for action against

terrorist activities at national level. In other lvords, these two enactments constitute the
species within the genus of security laws of the countqr.

This Court ref'erred to securily* larvs as a genus in Shiyam u. OlJicer-in-Charge, Norcofrcs
Bureau antdAnother(,;

Tlrc Preuention of Tercorism (Tetnporary Prouisions) Act tutdthe Public Seatrity
Ordinance, not only relctte to ktws cotttctininq offences pertaining to the security

o.f tlrc State, but ctlso make expr"ess prouision that relates to bail. Therefore, they

belong to a nan'ow qenLLS of security of the State and to a brorul genus of laws

containintt prouisiorts relating to grant of bail.

These two larvs, as old as the hills, have to necessarill'yield to modern practices that have

evolved over the years. As undertahen by Sri Lanka before the UNHRC in their Universal

Periodic Review (UPR), anlr new species of a legislation replacing the old order must recognize

the importance of protecting human rights r.r,hile criminalizing acts related to terrorism and

seek to further improve the cause of human rights and, ensure national securitl,' and

fundamental freedoms in Sri Lanka. In this exercise it is incurnbent on us to bear in mind

what this Court has declared on previous occasions as regards the balance to be struck, r,r,hich

rve have adrrerted to above.

6 
[2oo(, 2 Sri LR l,s6
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The overarching objective of ensuring national securitv, r,is-a-vis
fundamental rights rras comrrented upon b-v the supreme court in
Santartrsitryhe, Additional Secretary, Mirtistrts oJ Defence ancl others:r

the protection

Kuntaranrctfunge

I lruue olt'ettdy pointed out tlnt thefi"eedorn-frant arbitrary arrest and cletentiort
guaranteecl by Articles t3Q) and (p) of the Constitution is subject to such
restrictiorts as nrutLl be prescribed by law in the interests, fiter alia, of natiottal
secut tty anclpublic order. Law in this context is rlefined. as includinq ,,requlations

ntacle wuler the lcnu for the time beilry relatbry to public sectrity,,. It is uell
recognized tlnt intliufdualfi"eedom has in tinrcs of public clanger ta be restr.tcted
ulrcn the comtnutity itself is fu jeopardy, u:hen the.foturclatiotts of ctrganizerl
qouenTment are threatened and its existence os o const[nttional .sfate rs

imperiled.

In the Special Determinatton on the Srt Lanka Broadcasting Autltoritlt Bitts quoting
with approval Joseph Peret'a alias Bnrten Perer"au. The Attonrcu General and Otl*sq
the Supreme Court opined,.

"Arttcle t4 of tlrc Constitution deals with those great ancl basic rights which cge
recog nized ancl guaranteed as the natural rigltts inherent in the stctfus of a citizen
tf afree country. Freedont of speech,..goes to the heart o-f the natural right af an
orqantzed freedotn-lou{ng society to irnpart and ctcquire infonnatian.... Tltis
fieedont is not absolute. Tlwe rs no such thhg as absolute or unrestrieted

freedom of speech and expre.s.sforr, tuholly .free front restrailt: for that wctuld
annunt to uncontrolled license ulich wottld tend to disorder and anarclty.
Absolute a nr| unrestricted indiuidual rights d,o not a ncl cannot e51st in a modet.n
State- The t-t'eYare of the indiuidual, as a nrcmber of collectiue society, lies in a
Itc4tpy cotnpronise between ltis rigltts os en indiui&nl and tlrc interests of the
society to whiclt lrc belongs... Our Constitution has rightly sh.uck tt praper
balance bettueen uarying cotnpetf.ng social interests, and has... set fctrth the

? 
il98312 Sr.it,R 63 atpp.80 - 8t

s l)ecisions olthe Supreme court o, parlianrenrary Bills Volumc vll il9gl-2003) p.7g ar p. t)0
" l lqqlj I Sri LR le0

of

U.
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restricttons to uhiclt the fundantental riqht of speech and expression n:r.:ru be

subject to..."

Further, in the case of Janath S. Vidarwqe orxl, Otlrcr"s u. Pujitlt Jayasutulara, hrcpectrtr

General of Palics'r' (the "Easter Sundal,' Bombing Case"), a Sel'en Judge Bench of this Court

demonstrated the linkage bettveen national securitn* and the liberty' of indir,iduals as l,r,ell as

the duties assigned to the Minister of Defence and the President r.r'ith respect to defence and

security as follorvs;

A conjohtt rectdint1 of the constitutional irnperatiues such as Articles 4(b), So(t),

44e) and 5z(z) ntakes it patently clear that the Minister of Defence is placed

under a charter o.f duties and obligationsfrom tuhich he cannot resile as regcn ds

nattonal security nnd internal securtty of the country. It is often said thot

rtcrtional security andliberty of intliuiduals stand out as huo sitles af a cointtrhiclt

binds the state to a strang comnibnent. On the day in quest[ort, to wit the zrt of
April 2019, the Presidert of the country ruho t-uas also the Contmander-in-Chi,ef

of tlte Armed Forces had undertaken these obliclatrorrs tuhich ottr Constitutiott,

domestic lauts and regulattorts, amphl declare aloud demandirtg allegiance to the

comrnitment of mailttaining defence and security of tl-te natiort

Tlw Magnn Cnrta of et5 was tlrc earliest example of such ctn unda'taking to
protect the ltberty and security of the citizen giuen by King John of Erryland.

While this case established the link behveen the protection of national security and the

safeguarding of the rights and freedoms of the people, maintenance of national securit), r,vas

declared to be one of the foremost duties borne by the state. The Court further obsened that

an1, dereliction of this duty', r,r'oulcl r,isit the state and the officials r.r.ith appropriate sanctions

inclusir.e of the dury" to pay reparations to the rrictims. Thus, any legislative measure to combat

terrorism and maintain national security must at the same tirne take cognizance of the rights

and fi'eedoms of the people and more particularly the benefit of fundamental rights which

enures to even'person and citizen.Any such legislative measure has to be thus consonant

r,r.ith Article 4(d) of the Constitution which mandates that all organs of the government have

r0sc/l-Rll63, 165. 166. I84. I88, l9l, I93, 195-198.2%)2A19.SCt\4inulesof202j.0t.l2atp.69
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to respect, secure and advance the fundamental rights, saye in the manner ancl to the extent
they'could be derogated from in accordance r.r'ith Artic.le r5(7) of the Constitution.

The Petitioners in this case har,e raised at this pre-enactment revien,serreral ilfringements
by the proposed legislation of fundamental rights as declared in Articles 17, 12, 13 and 14 of
the Constitution.

The violation of Article re of the Constitution sprang from the assertions of the majority of
the Petitioners that the defirrition assigned to terrorisn in the BiIl is vague, uncertain ancl

unclear. In the circumstances, it becomes necessary to evaluate these arguments rris-i-,l,is the
current legal definition of terrorism under international Iayy and in some jurisdictions such

as Australia, the United Kingdom and Ner,r'Zealand. This Cotrrt chooses to select the aforesairl
nations because the.v- have a legal system based upon the common law.

Before lve proceed to look at the definitions that exist in international iaw and the above

countries, let us set out the definition of terrorism that is positecl b5, Clause 3 of the
impugned Bill.

Clause B * Ofifence of terrorisrn

(t) Any per.son, ullo commits onu act or illegal ornrssion speciJied in subsectiorr

(e), uitlt the intentian of*

(a) Inthnidating the publfc or a sectiort of the public;

(b) wrongfully or wiatufully compelthry tlrc Gouenunent of sri Lanka,

or anu other Gouernntent, or ant intentational ot'ganization, to do

or to abstainfrom doittg any act; or

(c) Propagatinq LUa?" or, uiolattng tercitorial integrity or infringentent
of souereignty of Sri Lartka u- anA other souereign countty,

commits the alfarce of terrotism.
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(z) An act or at7 illeqel omissiort refurred to irt ntbsection e) sholl be-

(a) nttrdcr;

(b) lntrt;

(c) lrcstage talcing;

(d) abctuction nr kiclnapping;

(e) causirtg serious damttqe to nny place of public use, o state or
q ou ernme ntal facili tu, a ny pultlic o r pr iu ct t e tr ans p o r t ati.o n sy s t e m

or an7!! infi . a s tt.u ctur e J a cility o r enuir onm e nt :

(/) cotnnittirtg tlrc offence of robbenl, extortiort or theft, in respect of
State rsr pr"iuate property;

(g) causirtg .sertous rislc to tlrc health and safety of the public or a
section thereof;

(h) causinq serious obstruc.tion or damage to, or interference uith, anty

elecft'onic rtr autotnated rsr contputerized systent or nehtork at.

cyber enuironment of domains assigned to, ot' websites registered

uith suclt dontahts assiqned to Srf Lanka;

O causing tlrc destnrction of, or serious danutge to, religious ot"

cultural property;

(il causingserious obstruction or danutge to, or interferenceuith anry

electronic analog, diqital or otlw wire-lfitked or wireless

h'ansmr.ssion system including siglnal trcnsmrssr on antl any other

fi'ecluency -b ased frr:nsrnrss ion sy stem ;
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(k) without latuful authority, importing, expor.ting, manufctcttrinq,
collectinq, obtaintng, stLltplqing, trofficking, posse.sxfrry or using|

-fireatuts, o-ffensiue L,eapuls, antmuniti<t,, etplos[ues, ot. an4)

article or thiilq used or intended to be usecl ht the nrunufacture of
explosiues, or cotnbustible ot" con"osiue substances or an!)

biological, chemical, electrtc, electronic or ntrcleat' u)eapot7, other
nuclear explosiue deutce, nuclear material ot radioacttue substance

or radiati"on emitttnq deuice. or

cornnlattittg an act uhich constitutes an offence within the scope oJ

tlrc conuentiort on the suppressietn of Terrorist Ffirctncbtg Act,
No.z5 of zoo5.

a)

b) For the purpose tf subsection (z), "place of pubtic trse" includes any highway
and antl other premises or place to which at the material tinrc tlrc public haue

ot' at'e pernittecl to haue access, wlrcther ns of riSslt ot" otherwise.

The argument has been advanced that the above definition of the offence of terrorism is broaci.

and thus it is offensive of Article rz (r) of the Constitution. The corollary of this argument is
that vague larvs may trap the un$?ry by' not providing a clear notice of the offence that a

person is to be charged with. Clause g (e) (g) rvas cited as an exampie of such an overbreadth
that would capture even a legitimate dissent by rvay of a protest or civil disobedience. This
Court takes cognizance of the fact that if an enactment is void for vagueness such a larv may
impermissibly delegate value judgernents to policemen and also judges for resolution on an

ad hoc and subjectirre basis, with the attendant dangers of arbitrary and discriminatory
application. More so uncet'taf.n and unclefined wortls ineuitctbly lead citizens to "steer far
wider of the unlaufttl zone.-. than iJ'the botntdnries of the forbidclen ctreas were clean-ly

nterked".

The preciseress or othenvise of the offence of terrorism in Clause 3 of the Bill has to be

ascertained and the vagueness argument determined only after comparatir,'e jurisprudence

be-vond passport control is sun eyed and this Court r,r,ould nor{r proceed to embark upon that
exercise.
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This question of vaguelless or o\rer breadth has to be necessarily determined and disposed of,

becattse a definition of the offence of terrorism acts as a gatekeeper to invasive investigatory

powers that may expose a suspect to stringent criminal liability. As the rnaforit,v of counsel

pointed out, the \ragueness of the definition may lead to abuse of pt'ocess resulting in silencing

of legitirnate dissent. The Court acknor,rledges that a J:road and open definition has the effect

of conferring a greater power on the police than a narro\{' definition. It is u,ith these

arguments in mind r,t'e chance upon the universal concern that no nniversall,u* (or even rvidely)

accepted definition of ten'orism exists at international larv.

Geoffrey Levitt posing the questionis "Terrortsnt" Worth Definin.rl?t: lamented thus;

The search for a legal tlefinition of terrctrism in sonrc uays resembles the qtLest

for the Holy Grail; periodicallu, ectqer'.sou/s set out,full of purpose, energy and.

self-confidence, to succeedu:here so nrcu4] others before haue tried andJailed.

Articles and books about the definition of terrorism begin rvith a quote from a thinker of a
previous generation reflecting on the clifficulties of defining terrorisml2 or a revie$. of the

definitional efforts stretching back to at ieast 193os.13

Definition of terrorism at international law.

There are several sottrces u,hich have sought to define terrorism at international lan,.

International consensus on what constitutes terrorism has been frustrated by the divergent

(and intractable) political positions of some states on questions such as r,r'hether the actions

of the States themselves can be characterized as "terrorist", and r,l'hether the violent actions

of national Iiberation movements merit the label.,+ As a result, the approach taken to defining

terrorism in the international arena has been to adopt a speciftc rnodel. In adopting the

specific approach, international lalr' has adapted itself to the 'predominant form of terrorist

action at any given tims',rs and has atternpted to side step the political sensitivity of the

'r l.l OhioN. t.r. L. Rev. 97; 97 t1986).

oJ'ltnr,44 Case W.RES. .1. INT"L.59. 6l t2011 ) {quoting R.R.Ba.xter).
rr See, e.g.. Attempts to Deflne "Terrorism" in international larv, 52 NIITH.INT'I,.REV. 57-61 (2005).
t1 ibicl.,
{5 Jean* N4arc Sorel. 'Some Qut:stion,s.4boul the Dafinitiott of'lerrorisnt und thc l.-ight rtgainst its l;'inoncing'(2001) l4
Eulopean Journal of International Lau, 365. 368.
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broader definitional question. As a consequence, there are some international conrrentions,
sttch as tlre Conuertion on the Preuentiort ancl Punisltment o.f Crimes Agoinst
Interrtcttionally Protected Persons, inchrling Diplonrutic Agents,lo the International
Conuention Against tlte Taking of Hostage.s,rT and the Intentational Conuention for the
Suppression of Terrorist Bombings,ls dir:ected to commonly acknowledged terrorist modrts
operand[.te

One can see this intemational dimension in Clause S(zXl) in that the impugned Bill clefines
the actus reus as cornmitting an act r.r,hich constitutes an offence within the scope of the
con'ention on the suppression of Terrorist Financing Act No.e5 of zoo5.zo This legislation
which was amended by Acts, No. 4t of zon anrl No. 3 of zor3 contains a Iist of treaties
specified in Schedule I to this Act. The Amendment Act No. 3 of zor3 defines the term
"terrorist act" in this specific legislation to mean as follows;

"ten'orist ect" nleans -
(a) ctn rtct tulich constitttes an offence within the scope or uithin the

definttion o.f any one af the Tt'eaties specifi.ed in sclrccltLle I to this
Act;

anu other act intended to cause death ot serious boclily injury, to
ciuilians or to antu other person not taking an actiue part in the
lrcstilities, in a situatior't of armed conflict or otlru-wise and the
put-pose of such act, by tts noture or contert is fu intittidate a
population, or. to cornpel o qouenlment ot" ant intentational
organizattott, to do or abstatnfrom doing any act; or.

the use or threat of actiort-

16 Entererd into fcrrce on 20 February 1977.
1r Entered into lbrce on -l June I98.1.
rs l-he International Convention tbr the suppression of T'errorist Bombings was aclopted by cA by cA Res 521164 of l5
December 1997, and entered into force on 2i \,Iav 200,I.
r" See generall)'Peter J Van Krieken ,'l'errorisn ind the Internttiitsnul l.egul grder(2002).
:') The lnterttational Corrvention forthe Suppression of the Fitrancing oi'Te.rorism was adoptecl by GA Res 54/109 of 9
Decenlber 1999. and entered into lbrce on l0 April 2002^ Sri Lanka becarne a party on 8 Septenrber 2000, the t-lK on 7
\,larch 2001. and the US on 26 Jrure 2002.

(b)

(c)
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(ii)

l.,lttch ?s tlesigrted to influence the qouernment or tT)

intimiclate the prblic csr section o.f tlte ptLblic; and

tuhich is made .frtr the purpose of ttduancing a polttical,

religious or ideological purprsse, and suclt action,

(aa) inuolues seriotLs uiolence ngctinst o person;

(bb) inuolues serious dnrttage to property;

(cc) erulangers the hfe of anatlrcr person, other than

the person cotntnitting the action;

(dcf creates cr seriotLs rr.sk to hettlth or sqfety o.f tlrc
public or a sectic;n of the public; or

(ee) is designetl seriously to interfere with or set"iously

disrupt ctn electronic systern.

The Cont ention on the Suppression of Terrorist FinancingAct as amended shor.vs clear'11,fu611,

a comprehensive definition of a terrorist act has become necessary to address the emerging

facets of terrorism across the world.

Though the impugned Bill seeks to criminalize the commission of an act which constitutes an

offence under the Conrrention on the Suppression of Terrorist Financing Act, No. z5 of zoo5
provided the mens rea elements in Clause 3(r) of the Bill are satisfied, \,r,s obsen e that
terrorist acts r,r'hich constitute offences under the Conventions listed in Schedule I to the Act

No.z5 of zoo5 are not captured in the context of the offence of terrorism r.r,ithin the rneaning

of Clause S(zXl) of the proposed legislation.

This Court takes the vieu, that in order to bring the law more in line r,r'ith international larv,

acts that constitute offences under the listed Conventions must also be added as ccfus reus

elements and it could be achieved b-v- amending Clause S(zXl) to reflect acts which constitute

offences under the listed Conventions. The amended Clause g(zxl) r,r'ould read as follorvs:

(i)
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0 contmitttrtg ant ar:t wltich constifittes an ofJbnce witrin the

scope of tlrc conuention on the suppression of Tercorist Financhtg
Act, No.z5 o.f eoo5

ot'

comrnitting an act tuhich constitutes an offence tuithin the scope of
or usithirt the defuition of cnty one of the Trectties spect-fi"ed in
schedule I to the conuention on the suppression of Terrorist
Financilry Act, No. zg of eoo5.

It is pertinent to note that in late 2oo4, the Secretary General of the United Nations presented

the report of the high-level panel on Threats, Challenges and Change to the General

Assembly, n'hich was compiled by a panel of experts appointed b), the secretary General.

Arnong a ltide range of other: topics, the report recommended that the General Assembly

should complete negotiations on a comprehensir,'e convention on terrorism. In addition to
this direction, horvever, the report recomrnended that the definition (r) restate that the acts
proscr:ibed by the rz global terrorism conv'entions constitute acts of terrorism and declare

that such acts are crimes at international law and (z) refer to the definitions in the Financing

Conv-ention and Resolution 1566. Notervorthy is the conclusion irnplicit in the report that the
Financing Convention and Resolution 1566 provide definitions of terrorism.

The conr,'entions refered to above exhibit high ier.els of ratifications, signaling widespread

acceptance. Abstracting from their particular prohibitions illustrates that terrorism as a legal

concept at international larv has a core content. The serious harming or killing of non-
combatant civilians and the damaging of property with a public use causing economic harm
done for the purpose of intimidating a group of people or a population or to coerce a

government or international organization are proscribed offences according to international

standards. The act, which must be independently. unlawfirl, must be intentional, antL its
consequences must at least be foreseen and desired. No particular rnotivation need explain
that and none can justif it. It is often exhorted that States ought to ensure that the definition
of terrorisrn in their domestic legal systems is consistent with this ininimum definition of
temorism at international lar,r,. According to Reuven Young, given the broad support,
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collsiderable o\rerlap in obligations, recurring themes in the conventions, ancl the

endorsement of the definition of terrorism in Resolution 1566 by the Security Council, a

por,r'erful definitional jurisprudence exists in international lar.r, sufficient for States to drar,r, on

in forming their own definition in domestic lan'.21

The Sixth Committee of the United Nations General Assembly attempted to formulate a

comprehensi't e general definition of terrorisrn. Arlicle z (r) of the Drqft Contprehensiue

Corruentio n on International'fen.orism provides:

(t) Arttt trterson commits an offence uithin the meaning of tltis Conuention if that
person, by cttty nteens, unlau:fully cutd [ntentionally, couses..

(a) Death or serious badily iryiury to any person; ot"

(b) Serious damctge to trtrLblic or priuate property, iltchdings o place af
public L$e, a Stctte or gouentment facility , a public tra nsprn'tcttiott system,

an fnfi'astruchLre.facility or the enuironrnent: or

(c) Dctrnage tct property, places, facilities) o7' systems reJen"ed to irt
paragraph t (b) of this Article, resulting ar likely to result itt nutjor
econonic loss, uhen the purpose of the conduct, by its nafure or context,

?^s to irttirnidate a population, or to contpel a Gouernrnent or en

international arqarization to do or abstainfi.om doinq an act.

The fact that the core elements of this international definition are substantiall.v- mirrored in

Clause 3 of the irnpugned Bill strikes this Court as an intentional attempt b."-' the legislature

to cornpll' with internationai standards.

In our vien, the international definition offers a useful yar:dstick with l,vhich to measure the

domestic definition.

2i Reuven Young. Defining 'l-errorism: l'he Evolution of 'l'errorism as a Legal Concept in lnternational Larv and its
Inlluetrce on Definitions in Domestic Legislation. 29 Il.Cl. International & Conrparatit e Lau,Revierv 21 at p. (t5
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The UN r'r'ould appear to have exerted significant influence on the actions of member States

in formulating domestic definitions.'The Uniterl Nations has been a focus of debate and

activit-vin responding to terrorism, and a number of international instruments have providecl

an impetus for States to respond to terrorism through their domestic legal regimes. One of
the rnost important of these instruments is Resolution 1373 of the United Nations Securitl,'

Council, made on a8 September 2oo1, which determines among other things that States shall
'[p]revent and suppress the financing of terrorist acts' and '[t]ake the necessary steps to
prevent the commission of terrorist acts'. While Resolution 1373 requires States to take

action, it does not set out r,rfiat are 'terrorist acts', the target of that action, leaving this to the

States themselves. We turn now to the domestic legal definitions of terrorism. Manv of them

can be seen as responses to September 11, 2ool and Resolution 1373. On the other hand, some

jurisdictious, such as the United Kingdom and Nerv Zealand, har,.e had counter-terrorist

legislation in place for a longer period. For purposes of clarity the terms of the Resolution

1373 could be set out belorv, before we rnove on to domestic iegal definitions of some

jurisdictions.

In its Resolution of ry79 of 2oor, the UN Securit-v Council declared that e\rery member state

should *

"Deny safe lrctuen to those wlwftrtctrrce, plan, suppctrt or comrnit terrorist
ctcts, or prouide sctfe heuens,"

'oEnsut'e thctt any perso?t wlto participate in tlrc financing, plaruing,
preparrttiott or perpetrcttion af terrorist acts ctr in xtpporting tercorist
acts rs brouglt to justice and ensur.e that, in acldition to any other

measures agttirtst them, such terrorrst acts are established ds senous

criminal offinces in domesttc laws and requlatiotts and that the

punisltment cluly reJlects the seriousrrcss of such terrarist ects,"

*Afford one a nother tlrc qretttest nrcasure of assistance in connectiott tuitlt
crininal intsestiqations or ct'in:nnal proceedings relating to the.financing

or suppart rsf tercortst acts, inchding assistance in obtaining euidence in

tlrcir possession necessary for the prutceedings"
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It is apposite to recall that under "Article cg cf the LrN Clxn ter", "the members of the United
Nations agree to accept and carry out the decisions of the securitl, csuncil in accorciance with
tlre Charter".

Thus, it is imperative that the exhortation of the UN Secur.it-v Council to enact lar.,r,s

criminalizing terrorist acts binds member states and it is in accord r,vith such an international
obligation the cortntries have been placed under an obligation to enact its or.lrr domestic
counter terrorism lar'ts and Sri Lanlia cannot la.u-'claim to any exception to this onerous d,ty.

Australian Definitions

The Commonrvealth, Nen'South Wales, Victoria, Queensland ald the Northern Territory are
the onl.vAustralian jurisdictions that have made specific reference to terrorism in legislation.
After September tt, the Fecleral Government pror.,ided the focus for the Australian legal
response. Schedule r of the Security Legislation Amendment (Terrorism) Act zooe inserted
a new definition of 'terrorist act'into the Crimirul Cocle Act 1gg1. The clefinition appears in
S. roo.r of part 5.3 of the Code and pr:or,tdes:

(t) In this Part: ...

tercorist act nrcans an actiort ar tlteat qf uctiott r-uhere:

(b)

the actirsn falls wi"tltin subsectiott (z) cntd does not fail utilpin
subsectiott (9; and

tlrc actiort is done or the threat is made uith the intention of
aduancing a political, reltgious or ideological cause; and

the actirsn is done or the tltrerft is made uith the intention of:(c)

(a)

o coercing, or htfluencing by irttimidation, the gol)e?.nment o-f

tlrc Cammonuealth or a State, Territory orforeign coutttty,
rtr of part af a State, Tetitory or .fbrei(tn cotrntr.y: or"

intimidotirtg the public. or a sectiott of the public.(ii)
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(t) ActionfalLs within this subsection if it:

(a) ceuses serious harrn that is plulsical lrurm to a person; ot"

(b) ceuses serious clamage to properfu; or

(c) ceuses a persotT's death; or

(d) ettdanqers o persotl's life, otlw than the life o.f the person taking
tlw ctctiort; or

(e) a'eates a serious risk to the health or safety of the ptLblic or a sectton
rf tlrc public; or

(fl setiously interferes uith, seriousry rlisrupts, or destroys, et:.

elech.onic system including, btrt nrst limitecl to:

(i) an t4fctnnatiort systent; or

(til a telecomtnunications system; or

(iii) afinancial sttstem; or

(iu) a system usedfor the deliuery of essentictl gouernment

seruices; or

(u) a s)stent used.for, or by, an essenticrl pubtic utility; or

(ui) a slstent usedfor, or by, a transpot"t system.

$) Actbnfctlls uithin tltis subsection if tt:

(a) is arluoccrcy, protest, tlissent or industrial action: antl
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(b) is not intended:

(i) to cotLse serious lutrm that is plrysic,l hann to cL

person; or

(ii) to catLse a person's death; or

(ii| to enrlanger the tife of a person, otlw. than the person

takingt the action; or

(iu) to create a serious risk to the lrcalth or sofetl1 of the
public or a section of the pultlic.

(q) In fftrs Diui.sforr:

(tt) a reference to (tltll person or property is a reference to any person ot,
property wlweuer sifinted, t-uithh or outsirle Australia: ancl

(b) areference to the public iltcludes a reference to the pttbtic of a countru
other than Australic.

Australian carve out

The definition of terrorism in the Australian Criminal Cocle exempts any advocacy,
protest, dissent or industrial action that is not intended to cause the acfus reus
elements of the offence of terrorism. Such a carve out is marie more clear in the Nerv
Zealand definition, u'hilst the UK definition does not har.e such an exemption.

United Kingdom

The United Kingdom has had counter-terrorism measures in place for decades. The
Pteuention of Terrorism (Tentporat'y ProuisionsJ Act tg44 (UK) was a response to the
mainland bombing campaign of the Irish Republican Arml'conducted throughopt the r97os,
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'Bos and 'gos." In 2ooo, the United Kingdom Parliarnent consoliclated its counter-terrorism
Iarvs, many of lr'hich r'r'ere temporary, into a single Act. The resulting piece of legislation, the
Terrotisnt Act 2ooa (UX;, contains a definition of temorism, the 'r,ague contours' of which,
according to Sir David Williams, repose a significant amount of trust in the 'goocl sense of the
police and securih'sen'ices, prosecutors, judges and jurors to mailtain a sense of proportion
when acts of terrorism are alleged'.zs

The definition states:

(t) In this Act 'ten'rtristn' nleens the use or tht.eot oJ action wlrct"e-

(a) the actionfalls within subsection (z);

(b) the use or threat is designed to iryfluence the gouet runent or" to

intintidate the public or a sectiort of the public; and"

(c) the use ctr lhr"eat is ntade for the purpose of arl.urnrcing a political,
religious or ideologicnl cause.

(z) ActionJalls withinthis subsectionif it -

(a) inuolues serious uiolence against a peT.son;

(b) inuolues serious damage to property;

(c) endanclers a person's life, other tlrun thet of the person comtnitting the

action;

(d) a'eates a serious risk to the health or saJbty ctf tlrc pultlic or a section of
the public; or

:: For a discttssiotr of the hislorical context of the enactment of the '[t:rrori.tm Act 2000 (LjK). the Antiitrrorisnr, Crime
ond Securitv;|ct 2001 (UK) and its legislative precursors. see Sir Davicl Williaprs,'Tcrrorism and the I.,ar,r in the United
Kingdonr' (200i) 26 [.jnirersitt, of Neu' ,Sotth ll:ales l.,mt, ,lournul l7c).179 - 83.
r1 ]bid., l7q
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(e) is designed seriously ta {nterfere with or seriotLslp to rJisrtLpt an
electronic systent.

G) Tlrc use or threat o.f actionfalling1 uithin subsection (z) whichhruahtes the use

of firearnts or explosiues ts rerrorf.sm ttthether or not subsectiort (t)(b) is

satisfied.

In this section-(q)

'action' includes ctction otttside the tlnited Kingclont;

a reference to ctnu person or to pt.operty is a reference to ant;

person, or to property, whereuer situated;

a relerence to the public irtclucles a reference to tlrc public of a
courttry otlrcr than the United Kirtgdom: and

(d) 'tlrc qouernment'meants tlrc gouentment af the [hited Ktngdorn, o.f

a Part o.f the utited Kingdorn or of q counh"y otlrcr thcm the [Inited
Kiltgdotn.

In this Act a reference ta action taken.for the purposes of ten oristn includes a

reference to action takenfor the benefit o.f a proscribetl orgattizatton.

It must be noted that this definition rvas carried over lvithout amendment into the Anh-
terrorism, Crime and Security Act zoot (lJK), rvhich is the United Kingdom's legislative

response to the September u terrorist attacks.

It is relevant to point out that in zor8 the Bar Association of Sri Lanka was in the vanguard

of recommending the adoption of such a stringent definition of terrorism as the UK definition

and it would appear that any lesser standard would have been inadequate and insufficient in
light of the fact that the most gruesome deaths of innocent cir.ilians took place in the follor,r.ing

year in one of the worst terrorist attacks that this country ever experienced. It has to be noted

that Clause 3 of the impugned Bill does reflect some substantial elements that are identical

(a)

(b)

(c)

(s)
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to the UK definition except the use or threat nhich is made for the purpose of aclr,ancing a

political, r:eligious or ideological cause.

Nelr,'Z.ealand

"Ten'orist act'is defined by Section 5 of the Ten'ortsm SuppressiottAct in thr:ee alternate
tr\'aYs.24 First, under s 5(r)(a), an act is a 'terrorist act' if it 'falls within subsection (z)'.

Section 5(z) then provides:

Art act folls u,ithit fftt-s sub.sectiort if it is ilttended to cause, in arul 1 ot" more
cotLntries,l or more ttf the outcomes specified in subsection $), and is caryied out

for tlrc purpose of aduancing an icleologsical, political, or religious ceuse, er-td

with the.followirtg it tentton :

(a) to itrcluce ten-or ht ct ci.uilian poptLlation; ot.

(b) tct urtduly contpel or to frsrce o gouerntnent or an intenuttictnal
organiztttirsn to clo or abstainfrotn doittg any act.

Subsection (3) further states:

The outcontes referced to in subsection (z) are-

(a) tlrc death of, or other. ser.ious boclily htjwy to, L or ntot"e pet"sons

(other tlutn a person carryittg out the nct);

a serious risk to the health or safety of a popttlation;(b)

(c) destruction of, or serious damage to, propertA of great ualue or
intportctnce, or major econorttic loss, or major enuirontnental

2a Linder l'errorisnt Suppressiort Act 2002 (NZ) s 25(l),'plannine or otlrer preparatiols to carry out the act. rvhether ii is
acttrally carried out or not'- a 'credible threat to carry out the act, rvhether it is actually carried out or not,or an,attempt tc)
cany ouf the act'also constitute a terrol'ist act.
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damoge. if likely to result in t ar nlot"e outcomes specifi.ed in
parag ratr'th s (ct), (b) and (d) ;

((, serictus intet-ference with, ot. serious clisruptbn to, en

infrostructurefacility, if likely to endanger ltuman life;

(e) intraduction or release of a disease-bearing organisrn, if tikety to
deuastete the nntional econorny o.f n counh.y.

Suhsection (4) exempts ucts of uctr ntade during.situafrons of anned conflict and mode in
ucctn"dance with applicaltle htenntional lcrw.frotn sub-s(z),wlile sub-s(il.sfates:

To ctuoid doubt, the-fctct that a person engaqes in any protest, acluocctcy, or c/rsserrt.

or engages in any strike, lockout, or other inclustrial action, rs not, by itself, a
sufficient basis.for inferchry that the persorr-

(a) is can'ytnQ out an actJbr a purpose, or with an intention, sltecifiecl

ht subsectiort (z);or

(b) intends to couse an outcome speciJied in subsection G).

Second, under s S(rXb) an act quaiifies as a 'terrorist act' if it is an act 'against a specified

terrorism convention' (the use of 'against' in this context is ceftainly arvkrvard). Section 4(r)
defines a 'specified terrorism convention' as any of the nine treaties listed. in Schedule 3, such

as the Conuention for the.suppressio n qf {JnlawfuI Seizure of Aircrafts or the Conuention

for tlrc Suppression of Unlatufitl Acts aqainst the Safetll of Maritilne Nauigatiort.

NeH, Zealand carr.e out

Section 5 (5) of the Tet"rot'isnt Suppressiott Act pool enacts the safeguard in the definition of
terrorism in favor of specified indir.idual rights. The fact that a person engages in any protest,

advocacy', or dissent, or engages in any strike, locliout or other industrial action, is not b,v

itself, a sufficient basis for inferring that the person is (a) carrying out an act for a purpose,

34 lllagr:



or \4'itl] an intention, specified in subsection (e) or 0l) intends to cause an outcorne specified
in subsection (3).

Canadian can,e out

The Canadian exemption relates to freedom of belie{ expression and of association (as

Articles 9 to 11 of the European Convention on Human Rights). The exemption is found
the Canadian Anti-Terrorism Act zooz, Section 83. or;

"frsr greater certai.ntu the expression of tt politicnl, reLigious or ideological thought:,

helief or opirion does not conrc within poragraph (b) of the defi.nitiort "terrorist
actiuity" in subsectton (t) tuiles.s if con.sfitu tes an act or omusion that satisfi"es the

criteria of that paragsraph."

Our analvsis shorvs both the Nerv Zealand and the Austraiian counter terrorism legislation

exhibit structural sirnilarities to the UK definition. The Australian Senate Legal antl
Constitutional Committee, expressing concern at the Australian Bill's principal definition,
specifically rroted the difficulties with defining terrorism at international lar,v but cited rvith
approval a submission that listed various definitions at international lar.v and in the U.S

Iegislation. The comrnittee later concluded in the follor.r,ing tenor:

The Contmittee consi.ders that there rs no cotnpellino reasotT wlty Aush"alian

legislation should reach.further than legislatfon enacted in tlrc {htited Kingdom, tlrc
USA or Canada, ot' as proposed in Neu Zealand... While the Contmittee

acknowledges the dfficulties that haue been experienced internatiorrully fu defining
tetorism, all the dqfinitiorts that haue been dratun to the Comrnittees attention
during tlis inquiry contain some elentent of tntent to cantse extreme.fear to the public
and/or coerce the Gouerntnent. The Comnittee considers that this element is at tlrc
uery lrcart of the nature of terrorisnt.es

After having indulged in the abol,e suney of the international efforts to define terrorism and

domestic jurisdictions to follo",r, suit, this Court takes the rrien, that Clause 3 of the proposed

:5 S. Legal and Clonstitutional Conrmittee, Security Legislatiorr Amendment ('l'errorisnr) Bill 2002 (No. 2) (arrd related
legislation )

In

ln
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counter terrorism legislation is reflective of the structural configurations of the definitions of
temorism fashioned out by international efforts and overseas legislatures.

The chart belorv convenientll' brings out the similarities of the multifarious efforts at the

definitional issue.

Howet er, \re once again rer,'ert to the argument of the Petitioners that as the definition stands,

it may lead to abuse and arbitrariness. The unanimity of concern among the Petitioners is as

plain as the nose on the face of the arguments. The definition of terrorism does not make

exceptions for legitimate causes or goals, such as protest or dissent. We have already made

Comparison of the definitions of terrarism in other countries.

Element/theme International Larq United Kingdom It{ew Zealand

1. Pmscribed terrorist outcomea Death, serious mjury

&rious property

daorage causrng

economic hamr

Serious r"iolence against

lxrsons; death;

endangering afi o tller's life

or thepubkc health or

safetv.

Serious property damage;

a.-ts designed to sericms$

urterfere lvith or disnrpt

an elechonic system.

Death or serious bodily injury;

serious rlsk to public health or

sate$.

Destnrction or serious danrage

to property of great value; ma;or

economic loss; major

envuonnrental damage; serious

rntemrption or deshrction of

infrastluchue faolity if
endangenng or harming people.

Bio-terrorism il likelv to

devastaie anecononry.

2. Acts lndependent

Ctiulimlity

r Lrnhu{ui e Not raluired b"v the

definition

. Not required by the definition

3. Intimidation ot Coercion r Intimidation or coercion

, Targets: govemments,

intema&ona1

organizatiors,

populatoru orpart

thereof.

r Merr rea; cakulated or

intended

r Influenceagovemmenf

intimidate a section of the

population

. \{ensrea;"Designed".

' NotrEuired if; using of

fireamu or explosives.

r Tenor in a civilian population

. Lhduly ccunprel or force a

govemment or intemational

organization.

r lv{ens rea: intent.
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references to this consistent strand in the submissions of the Petitioners and it has to be

accepted that such an ambiguitl,is indeed rife in the definition.

In accordance nith the rule of law, clarig, and precision in the legal definition of an activity
as criminal is a baseline for ensuring both the effectiveness of the lalv and the accountability
of the agents of the state that are respollsible for enforcing it. A law that is \,ague or.overl.v

broad provides neither fair notice to individuals of what conduct is prohibited or potential
consequences for r.iolations of that Ia\,1', nor clear standards for those entrustecl raith larv

enforcement, thus leartng open the possibility of abuses. Justice Louise Arbour elaborated

on this notion in her dissenting opinion in Canaclian Foundationfor Children, Youth and the

Lata u. Canada (Attonrct1-()erwctl), rvhere she emphasized that a "uegue lau uiolcttes the

princi.ple of-fiuulamental justice becctuse it does not prouiclefor Jair rttarning' to fircliuiduals

as to the leoality o.f tlteir actiort and because it increases tlte annowfi of discretion giuen to
lat"u enforeenrcnt fficictls in their appltcati.on of the lau, wlich ntay leacl to arbitrary
enfrtrcement."z6

Though some of the elements contained in Clause 3 of the impugned Bill is identical to the

UK definition which has percolated into countries such as Australia and Nen Zealand, ufiat
is absent from the definition is an exemption or a carve orit that will recognize legitimate
dissent, and lau{ul civil disobedience that has not reached the intensity or gravity necessary

to constitute an offence of terrorism. In the circ.umstances, Clause 3 of the Bill falls foul of
Article rz(r) of the Constitution and as a consequence it requires to be passed rvith a special

majority. Ho\t'ever, the Clause rvill cease to be inconsistent if an exemption or a carve out is

enacted similar to that of Section S (S) of the Nerv Zealand Terrorism SuppressionAct of zoor,

with the insertion of the follou,ing nerv sub-Clause to Clause 3 and to be numbered as (4) to

read as follows;

"Thefttct that ct persan enqages in any protest, aduocacy, or dissent, or engages in

any strike, lockout or other industricLl actiort, rs nof by itself, a sufficient basis for
inferchry that the persott -

Arbour..l (Dissent).
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kn is comntitting an act or ctn ille.clal onission with an intet.ttiort,

strteciJied in subsection Q) af Section 3 or

(b) intertds to cause ant outcotne specifi.ed irr .subsection (z) of Sectiort

.t-

Next we moYe on to some of the other Clauses of the Anti-Terrorism Bill that ner:e impugned

in these proceedings or appear to raise contentious issues. Whilst u,e hal,e dealt with Section

3 of the impugned Bill touching upon the definition, it must be mentioned that the Clauses of
the Bill are categorized under thirteen parts (I -XIII) as enumeratecl belou,;

r Part I - Application of the Act (Clause z)

o Part II - Offences and penalties (Clauses S _ 17)

o Part III - Investigation of Offences (Clauses rB - +6)
I Part IV - Powers and Duties of Cer:tain Officers (Ciauses qZ - 6o)
. Part V - Material for Investigation (Clauses 6r - 6g)

r Part VI - Magistrate to Make Orders to Facilitate Investigations

(Clauses 6q - 68)

r Part VII - Institution of Criminal Proceedings (Clauses 6g * Zo)
. Part VIII - Trial (Clauses Zt - 76)
o Part IX - Admissibility of Statements (Clause s ZT - T8)
r Part X - Miscellaneous Orders (Clauses 79 - Bg)

r Part XI - Sentencing Guideiines (Clauses 8+ - 8S)

. Part XII - General (Clauses 86 - 94)
r Part XIII - Repeal and Transitional (Clauses 95 - 98)

Four Schedules appear at the tail end of the Bill corresponding to Clauses z6{r), z6(4) and

gt(txb) rn'ith the Second and Third Schedules falling under Clause z6(q) of the Bill.

Clause e - Applicability of the Act

The Anti-Terrorism Bill lays donn that it applies to "any persan who contnits an offence

under thts Act, uthether within or atLtside the. tercitorial limtts of Sri Lenkct".In accordance

38 lPage



r'r'ith the long title and the preamble of the Bill, the proposecl legislation seelis to aciclress

international, transnational and domestic terrorism b.v* covering a diyerse range of offences.
The Bill captures offences committed against Sri Lankan citizens or government properryr-,

offences comrnitted b), former citizens of Sri Lanka (subject to specified conclitions) and
offences by those who have their habitual residence in sri Lanka.

The Bill is transnational in that it even seeks to correr offences comrnitted on board or in
respect of any aircraft/vessel "rdthin the territory of Sri Lanka" in Clause z(rXbXr,). The Bill
is not limited to aircrafts/r.essels that are registered in/belonging to/used b], the Sri Lanka
government. This has to be contrasted r.dth Section z4 of the PTA which includes Acts
cornmitted in or in relation to any vessel or aircraft registered in Sri Lanka within the ambit
of the Act.

Clause 3 - 0ffence of Terrorism

The above discussion on Clause 3 in preceding paragraphs pertains to the oft'ence of terrorism
rvhich r+'as the principai cause that nas agitated before this Court for constitutional invalidity.
For the reasons set out above this Court has declared Clause 3 inconsistent n'ith the
Constitution but u'e have also declared that the taint of unconstitutionality r,t ill cease to
operate once the can/e out or exemption as we have formulated is adopted into the definition.

Clause 4 - Penalty for the offence of terrorism

Though Clause +(rXa) introduces a sentence of life imprisonment for causing death coupled

n'ith the nTets rec elements necessary to constitute the offence of terrorism under Clause

S(tXa) of the Bill, the formulation in Clause +(rXa) appears to be defective. Claritv-is sought

to be achieved by the following Amendment that has been proposed by the Attorney - General

to Clause +(t) (a):

"Any personutlrc cornnits tlrc offence speciJiedin sub section (fl of Section 3 read

*'ithparagraplt (a) qf subsectton z of Sectiort 3 shallupon conuictionby the High
Court be punislrcd utith hnprisonntentfor life."

we are of the r.iew that the said amendment sheds clarity to clause +(iXa).
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Although the Attornel'General has proposecl an amendment to Clause +(rXb), the ambigtrit,v

in regard to punishntents for actus reu.s elements from Clause g(zxb) to Clause g(zXl) still
prevails on accoutlt of a lack <if precision in the formulation as has been tendered to this

Court. We obsen e that this lack of clarity in Clause +(rXb) for penalties in regard to Clause

S(eXt ) to Clause S(zXl) should be remedied at the committee stage of Parliament in the

follor.r.ing manner:

"Atty person uho contmits the o.ffence speciJied in sub section (t) of Section 3 rectd

with parctoraphs (b) <tr (c) or (d) or (e) rtr CI or (g) or (h) or (i) or (j) or (k) or (l)

af subsectiott (z) af Section g shall upon conuictiort by the Hiqh Court be lioble to

riqorous intprisorunent.for n tenn not exceedinq tutentlJ !]eot"s and to a fine not

exceedhry Rs. One nillion."

Clause 9 - Terrorism associated acts

The Attornel'General has proposed an amendment to Clause 9 on the follorving lines;

Ang person u,lto knotuinq or lruuirtg reasonctble grout"tcls to belieue thcrt

such inforrnation uiII he used by such other person to comrnit cn" conspire,

abet or attempt on offence uncler this Act

(c) gathers ony confidential irtforntation, hauing the intention of
sttytplying zuclt infortnatiort to aperson,

Or

(b) supplies onA confidential information to a person

comrnits on offence under this Act.

Prouided hotueuer, nothirry published in goodfaith usith due diligence.for

the benefit of the public or in the nationalhterest inprinted ctrtd elecb'onic

nrcdia, or in anty acadenic pultlication, shall be deemed to be an ctffence

under this section.

40 lF;rge



The expressiott "confidential informatktn" is de.ftned to nrctut -

(a) nny infortnetiotl, tlrc disseninatiott of uhich is likelu to ltaue an
aduerse itnpact on the security and defence of Sri Lanka:

(b) ang infonnatiott not in tlrc public donutitt, the dissentination of
r-uhich is ltkely to haue an acluerse etfect on natiortctl security or
public security, relating to-

(i) tlrc persons of the police, anned.forces or Depan-tment

of Coast Guard;

the functtons, ntouements ot" wher"eabottts aJ a
specified person;

aprohibited pktce ot. en approuedplace of detentiott;

(ii)

(iti)

(c)

(iu) the conduct qf inuestigations into offences under this
Act,findhtgs of such inuestigations, persons an.ested

and detained and identity of fficers conductirtg
inuestiqations;

any infonnatiott relating to tlrc police or the arnrcdforces, on the

cctnduct of any fficial actiuity, including any law enforcenrcnt or
military nrcailtre wlich is intended to be carriecl out or. is befiry
carrted out, or has been carried out;

any seo'et code, tuard, password or enauption detail relating to
national seatrity and defence;

The above catalogne provides a Iist or description of rvhat might be considered. securit_v---

sensitir.'e information and the act of gathering and supplying that information is sought to be

criminalized by 16* above Ciause. If the above acts are comrnitted in circumstances lthich

(d)
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gir,e rise to a reasonable suspicion that the gathering or supplying of such material is fbr a
purpose connected rvith the cotnmission, preparation or instigation of an act of terrorism this
Court does not find a criminalization of these acts inconsistent with the Constitution. This

section is aimed at protecting classified and securit-1,- sensitive information ancl in the r,,'ier,r, of
this Court the section gives due consideration and rveight to the broader and compelling

public interest in safeguarding national security and strategic interest.

Clause 19 * Arrest by police officers and other officers

In regard to Clause 19 of the Bill an argument \r'as adr,anced that the conferral of the porver

to arrest on a member of the armed for:ces or a coast guard officer may lead to militarization.

Upon a close scrutinl,'of the Clause u.e find that an officer other than a police officer may

engage in the act of arrest without a r,varrant only if 11r* conditions stipulated in paragraphs

r9(a) to t9(e) exist. The preconditions to such an arrest in Clause 19 are worth a mention.

Arry police officer, member of the annedJorces or a coast guard officer, manl

an"est witlrcut au)errar7t, ony person-

(a) ulto contnrits rir his presence, or uhom he has rettsonable suspiciott

to belieue, that such person has contmitted or there is an imtninent

possibility of comrnttting bu such person on offenc.e under this Act;

u:ho has been concernedht conunitting an offence under this Act;

in respect af whom such police ffi cer , tnernber of the arnted forces
or a coast guard offi.cer recetues irtfornrution or a contplaint wlich
such fficer or tnentbet'belieues to be reliable that a person has

comrnitted or concet'nedin contmitting an offence under this Act;

u,lto tsfleeinq fi"om Sri Lankcr utith tlrc intention of euading an.rest

or ts euadtrtg arrest ctfter contmitting ttn offince uttder this Act; or

(d)

(b)

(c)
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(e) uha is uiolatingt the conditions of bctil, suQiect to ttrhiclt srLch person

has been released, beilry a suspect.for the cornnressioir of an offence

under tlis Act.

The above provisions show that there is no absolute license to arrest a person at the whim
and fanc"v of a tnember of the armed forces or a coast guarcl officer. The exel:cise of power is
subiect to objective criteria and only r,r,hen the intensig,' of a criminal act reaches such a ler,'el

as to constitute the offence of terrorism, the officers other than police officers can be pressed

into sen'ice. We also find that Clause zo of the Bilt subjects these officers to restraints when
they attend the functions of police officers.

We drarv attention to the definition of the offence of terrorism subject to its carve out as rve

have formulated, and n ith the restraints in Clause zo which shouicl operate as safeguards,

the necessaY balance betr.r,een national securilv and fundamental rights are proportionately
struck.

In a nutshell the wording in Clause rg(rxa) makes it clear that an arrest can be made by the
Police, Army or coast guard u,here "there is an imminent possibility of committing by'such
person an offence ttnder this Act" and therefore only'makes allorvance for preventive arrest.

As we have pointed out, the circnmstances in rvhich the powers of arrest maybe exercised are

extremely limited and also subject to restraints and judicial oversight as prescribed in Clause

zo. The person arrested has to be turned over to the OIC of the nearest police station rvithout
unnecessary clelay, and in any event within a period not exceeding tnenr-v* hours. There are

trrr'o provisos to this rule. In terrns of the first proviso, r+,'here the suspect has been arrested

outside the territory of Sri Lanka or on board any aircraft or vessel, the period of time
necessary for the journey fi:om the place of aruest to the relevant police station, shall be

excluded in calculating in such trnenty-four hours'period. In terms of the second proviso if
producing the person at the nearest police station is not pr:acticable due to reasons beyond

the control of the arresting officer, the custody of such person shall be given to the office in
charge of the next nearest police station.

The ar:resting officer is placed under an obligation to notifi, the arrest to a commissioned

officer, r'r,ho has been authorized to receil.e such information. There are also safeguards given

in Clause zt rvhen the arrest is effected by a police officer.
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It is not unusual to find po\,vers conferred on persons other than the police. Section 35 of the

Clode of Criminal Procedure Act emporvers e\,'en private citizens to effect arrest in cognizable

offences and produce such auested persons to the nearest peace officer or police officer. In
similal cit'cumstances, the conferment of police powers of arrest on members of the armed

forces or coast guards is not unfettered and carries u,ith it the requirement to produce at the

nearest police station as far as practicable. The language contained in Clauses 1.g, zo and zt
are mirrored in the Code of Criminal Procedure Act and as such is not inconsistent with any

provision of the Constitution.

Clause ze - Power to stop and search any person

Clause ez of the Bill refers to the porrer conferred on a police officer, a rnernber of the armed

forces or a coast guard officer to stop and search any person, rrehicle, r,'essel, train or aircraft.

This por,r,er was also contencled as amounting to an invasion of personal liber[,' and against

the rule of lar,r,. Under Clause 22 an"y document or thing taken into custody' must be handed

over to the officer in charge of the nearest police station r,r,ho will in turn produce a report to

a Magistrate before r,r,hom the relevant suspect is produced u,hei:eupon the Magistrate shall

make an appropriate order with regard to the possession or release of any document, thing
or article so taken into custodv. This Court is cognizant of the potential breaches that ar:e

likely to occur as a result of this power being used in an illegitimate manner. Clause zz(z) of
the Bill rnalies reference to the provisions of Clause z6 u'hich shail nrutotis mutandrs apply

in respect of the exercise of the powers relating to issuing of a notification to the relevant

parties such as the spouse, father, mother, or any other close relative of the arrestee, forthu,ith

or in any case not later that tr,r'ent-y---four hours of the arrest.

When exercising stop and search po\4rers, it has to be borne in rnind that these powers are

exercisable only for the purpose of "searching for articles of a kind r,r,hich could be used or has

been used or derir,ed in connection ltith cornmitting an offence under the Act". Since these

po\{ers could be abused, they must be used'fairly, responsibly, with respect for people being

searched and u.ithout unlar,r.ful discrirnination'; since the stop anci search po\,\rers amount to

an intntsion on the liberty of the person stopped or searched, it has to be brief and such

potrers rnust not be exercised based on 'generalizations or stereotlpical images (or) a person's

religion'.
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These extraordinal)' po\vers were considered b1,- the llouse of Lords, in R (Gfl/ an) u

Metropolitctn Police Comnzissioner.2T AnAssistant Commissioler of the Metropolitan police

ga1'e an authorization ttnder section 44Q) of the Terrorism Act of 2ooo coverilg the r,r,hole

of the Metropolitan Police District. That authorization r,ras confirmed and nas then renerved

on a c.ontinuous basis since February 2oo1. Both applicants r.tere stopped in the r.icinilv of a
weapons exhibition being held at the ExCel Centre, Docklands. Nothing incriminating u,as

found; the length of the transaction was up to zo minutes. The House of Lords accepted that
an authorization rnight be expedient nnder section 44Q) if, and only if, the person giving it
considered it likely that the stop and search powers would be 'of significant pr:actical value

and utilitl'' in seeking to achieve ... the prevention of acts of terrorism.'z.e l61d Bingharn was

satisfied that the authorization and confirmation processes had not become a 'routine
bureaucratic exercise'2e, evell though a London-wide authorization had been repeatecily

enforced since zoor.

At the stage of implementation, some of their Lordships were troubled by the dangers of
discrimination. Lord Bingham emphasized that the implementing constable u.as not free to
act arbitrarily and must not stop and search people rvho are 'obr.iously not terrorist
suspects'3o r+&ile, in Lord Hope's view31, 'the mere fact that the person appears to be of Asian
origin is not a legitimate reason for its exercise.'

An even rlore stark aspect of the indulgence in this judgrnent is that the House of Lords
deniecl that the stop and search process had involved any intrusion into rights to liberty under

article 5. Clive Walker commenting on this case obsen ed that the Court's depiction of the
stop and search process as no more threatening or oppressive than r.r.aiting until the light
turns green at a pedestrian crossing3z, is rvholly unconvincing for two reasons. Firstllr, section

45 inr.olves the exercise of an official coercive po\,rer not a directive power - the person
'rvaiting for the gl:een light can girre up and try another route. Nor is the time of 'non-detention

detention'pending search (which was allegecl to endure for up to 20 minutes) as fleeting as

suggested.re

27 [2006] LiKI-rL t2
:s ibid., para 15
2e Ibid.. para I8
30 ibid.. para 35
-tr ibid., para 4-5
32 ibid., para 2-5
3i Clive Walker. l.1uman Rights and Counter'lerrorism in the Ul( (2016)
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Some of the important aspects of the dicta of the House of Lords in the case of R (Gillan)

(supra) need to be borne in mind such as discrintinatory stops and searches and the fact that

these porvers must be used fairly, responsibly, rvith respect for people being searched and

rvithout anlr generalizations or stereotypical distinctions based on religion.

Clauses zyr 24, e5 and z6

The Cour:t obsen'es that these Clauses represent a significant advance in the area of the rights

rvhich are pror,ided for persons u.ho are arrested/suspected of terrorism as they ensnre that

certain v'ital information is prol'ided to the person arrested in the language understood by the

sttspect (Clause zg), the privacl, of the suspect is protected (Clause z4) and gender

sensitivity is accoriied (Clause 2S). A notification of the arrest to the next of kin of the

suspect and the Human Rights Commission of Sri Lanka is provided for in Clause e6.

We take the view that these provisions seek to advance, secure and protect the fundamental

rights of suspects under Articles tr, t2 and g of the Constitution. This is an improvement on

the existing lar,v of the PTA.

Clause z8 - Production before Magistrate

According to this Clause, u,hen a person is arrested, the maximum period rvithin r,r.hich a

suspect maybe detained is 48 hours. One juxtaposes the period of 7z hours rvhere an arrestee

could be detained under the Prelention of Terrorism (Temporary Provisions) Act, vis-i-vis

the period of 48 hours and the fact remains that the period of 48 hours is indeed in excess of

24 hours within which a suspect has to be produced before a Magistrate in terms of the Code

of Criminal Procedure Act. It has been argued that the reduction of the period since arrest

fromTz hours to 48 hours is a relaxation of the existing la'rn,.

Such an extension of time from the e4-hour lirnitation is contended to be in breach of Article

6(z) of the Constitution but we bear in mind that it is sought to be departed from on the

strength of Article ry}) of the Constitution. In Sunila Abeysekera u. Ariyu Rubasinghe,

CompetentAuthority and Afiters;+ this Court had occasion to consider the standards that an

r'' 
[2000] I SriLR.ll4
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Article r5(7) restriction has to displal,u,hen a legislative measure seeks to limit fundamental

rights. Such a restriction arose out of emergency regulations in the case and had to be

prescribed by law as required by Article rS(z). The case clarified that such a limitation of
filndamental rights must be necessary and for a legitimate aim in a democratic society. The

phrase 'prescribed by law'r+as explained by Court at p.36r:

Against the fore going backgrornul, I lrcld thot the intpugned restrictiotts hacl a ba.sr-s

bt law, and that as.far as the quality of laa, LL')as concented, it uas accessible to the

petitioner and formttlctted uith suffi.cient preciston to enable her - if, need be, with
appropriate legal aduice - to foresee, to a deqree that uas reasonoble in tlrc
cit'curnstanrces, the consequences t-uhich a giuen ctction mcnt entcil. Admitterlly, the

first respondent, the'Competent Authorittl' was giuen a tuide cliscretion; yet, as we

shall see later in considering the question of necessity, the scope of the discretion and

the marurcr of its exercise were fitdicated uith sufficient clarity, hauing regard tr: the

purported aim in cluestton, to mctke tlrc decisions of the Contpetent Authority
reuiewable and to giue her ctdequate protection against arbitrctry interference. I
therefore conclude tlutt the intpugned restrictions were "prescribetl by latu" for tlrc
put1)oses of Article tS|) of tlte C.onstittttion.

The requirement of legitimate aim rvas expatiated upon thus at p.361:

In adtlitton ta being "prescribed by law"', restrictions on the Constitutional right of

Jreedont of speech, in order to be ualid, must lnue a legitinwte ctitn recog nized by the

Cottstitution. trtro doultt after balancing interests, albeit at a uery qeneral, ttsholesale

leuel, the nwkers of our Constitutton haue in Article t5 made a threshold

ccttegorization, inter alia, of the uarieties of speeclt that are not protected absolutely,

but wlich ntay be linited Isy low. Charuta Pieris, G), at p. t4o. Speech ond expressiott

concernhtg "the intet'ests of national security" is orTe of them. (Article ryOD.

Tlre Court considering r,r'hen restrictions are 'necessary in a dernocratic society at SZ7-S77

noted as follorvs:

At the sanne tinte. due accourtt tttust be taken of thefact tl'tat the aim of tlrc requlation

was the protectiott of national securitg r-uithin tlrc mea ning of Article ry|). In order
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to uerifu thot tlrc interference. LUas not excessiue in the instattt case, a fair balance

betueen utntpeting interests ntu"st be struck: the reqrLit.ernent of protectinq natignal
seanrihl must be weiglted against the petitiotw's right oJJree speech ancl expressiort-

Cf. Groppera Radio AG u. Stttitzerlartd, cfi p. J4S; Ba$bd u. Denntark at p. 4gg. 11

nuttters of tlis nature, tlrc irterests af society as a whole nurst be consiclererJ. Otto
Preminger" Institute u. Ausb'ia, ct p. 59. The notian "necess{tt,y", {ts u)e luu)e seen,

hnplies" a pressinq social need". This matl include tlrc ,'cletu, and present d.rn1(.ter,,

test, as deueloped by the Arnerican Supreme Court, pace Seeruai, ancl tlrc question

"pressitrg socictlneed", rnust beacldressedinthelightof thecircuntstancesoJagiten

cuse......

In the instant case, there is, as the petitioner herself states a "Luer" ltetueen the LTTE
artd the Gouenmrcnt Forces. Judicial notice of the.fact that "the Gouernntent isfaced
with a serious ciuil war" was tctken by thls Court in Wickrctrttctsiltglrc u. Erhntntd

Jayasinghe, at p. 3o7. Tercorf.snr is a tactic that is resorted to by the LTTE ht that
"LU(tr". That is rt rttatter that is well and wtdelu knotan, and of t-uhich.iuclltes o.f this

Court httue taken cogrtizctrtce. See Visuualingarn & Others u. Liyanage, at p. 333.
Tercorism not only hurts, but tends to clestl'oy democracy rntd democrutic

irrsfrtutrorrs. There are imninent dangers threatening the free, demctcratic

cotrstitutionctl orcler of the Republi"c of Sri Lcntka. ht such a situation, national
secutifu ntust take prececlence ouet'the right of fi"ee speech,for, as Chief Justice

Vinson obset'ued ilt Dennis u. U. 5., the safety rf the nation is "the ultimote uatue of
society. For if a society cannot protect its uery structurefrom armed internal attack,

it mustfollow that no suborcltnctte ualue can be protected."

Upon a perusal of Clause zB (z) it is clear that a person arrested under the Bill, shall be

produced before a Magistrate with or r,r,ithout a detention order. As regards the production of
the detention order before the Magistrate rvho shall give effect to such a detention order it
was argued in the Counter Terrorism Bill Determination, SC SD 4t-4712cr18, that it conflicted

r,r'ith Article 13(e) of the Constitution. This Court declared in the said determination;

"Leanted coutrcel for the Petitiotrcr whilst referring to Clctuse efQ)k) of the Bill
contended that the u,ords'the Magistrate shall nruke an order to giue effect to such

Detenticsn Orders' h the saitl Clause would uiolate Arttcle ryQ) of the ConstittLtion.
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Bttt it has to be noted here that ulrcn a Detention Orcler issued under the preuention

of Tercorism (Ternparaty ProuisronsJ Act No . 4B of t979.for a periocl of three mcntths
was in operatiort, there is na reqtLiretnent to protluce the stLspect before a Magistt"ate.
Clause t7Q)fu) of tlrc Bill seeks to relax the aboue position ancl under this Clause euen

if there is a Detention Order tlrc suspect taillhauetobeprotluceclbefore a Magisb"ate;
tlrc Detentiort Order ntust be pktcetl beJbre the Magisfi.atefor his inspection: ancl the
Magistrate will ntake an order giuing effect to tlrc Detentiort Ord.er only gf it is a
ualid Detention Order. Shrce Preuention o! Terrorism (tentpor"cuy prouisions)

Act, No. +tl of tg79 is ctn existing lctu-t. Ctrurt uill lwue to cctnsilLer. tl^rc.fact that is
conststent uith the Constittttion. If the existing lau rs con.sf.sfenf utith the
Constitution, relaxation of that lcrw ctntnot uf,olote the Constitutiott. Therefore, ue
reject the aboue contentictn c1f leanrcd counselfor the petitioner."

This salutary dicta \4'Ias pressed before ns by the counsel for the state for the argument that a
cornparable situation arises under Clause z$(z) 'r,'is-i-r,is the PTA rvhich cloes not have such a
significant advancement on rights of the suspects.

The Petitioners contended that under Clause z8(zXa) the Magistrate is only required to play
a very mechanical role in inspecting the availability of a valid detention order. It rl'as further
contended that there is no meaningful advancement of the scheme relating to a person

against rvhom a Detention order has been issued compared to the present law because of such

a mechanical role played by the Magistrate. Justice Mark Fernando in the case of
Weerawantsa u AG, [zooo] r SLR 387 stated "If ant officer appohted to perforn"t judicial

functions exercised the discretion uested irr hint, btLt did so erroneously, his ord.er. utould
neuertheless be "judicial". Houteuer, an order made by suclt an officer uould. not be

"jtrdicial" if he had not exercised his disa'etion, for exantple, tf lrc had. abdicaterl his
autltor"ity, or had acted mechanically, bA simply accedinq to or. ocquiescing in proposals

made by the pottce - ctf which tlrct'e ucts instfficient euidence in that case." Further, in
Weertrwansa u. The Attorney General and Others as well, r,r,hich consitlered the
corresponding provision to Clause eB in the PTA, this Court had no hesitation in holding that
the Magistrate performs more than a mere 'mbber stamping'function, and also referred to
the judicial oversight exercised by the Magistrate rvhere a person is producecl rvith a detention
order. Hence, u,hen the Magistrate inspects the Detention order presented before him, he is

required to assess the validiCI of the Detention order judiciall_v and not mechanically.
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Clause z8(zXa) states that "urhere [...] o detentiort tsrtler l:rcrs been is5lec1 ht tenns of section

3t, and is placed before the Magistrate for his inspection, the Magistrate shall nruke ant

order to giue effect ttt such Detentiltn Order." When the provision states that "rv|ere [...] a

detention order has been issued in terms of section", it presupposes that tlie Magistrate r,l'hen

making an order to give effect to the Detention order he ought to be satisfied that a detention
order has been properly issued in terms of the requirements under Clause 3r.

This provides the Magistrate an opportunity to evaluatelvhether the Secr:etary of Defenc.e has

given his rnind to the issuance of the Detention order and set out one or more of the purposes

prescribed in Clause 31 as reasons for issuing such Detention Order. Though there is thus a
limitation on the discretion of the Magistrate in considering the nature of the offenc.e and the
administrative prerogatir.e that should be available for a considerable amotrnt of time to
conduct an in'r.estigation, such limitation r,r,ouid hav-e no effect on the judicial porver that has

been vested on him bv lar,r,.

When Iooking at r.thether there is an.1, erosion of judicial power by the limitation posed b1,

Clause e8(zXa), one has to read rvhether Article rg(z) of the Constitution gives an absolute
judicial po\{er to a judge of a competent Court to decide on the libert-v* of a person arrested by
the lau' enforcement authorities.

Article 13(z) states:

"Etserv person heldilt cttstody, detained or othertuise clepriued of personat liberty
shall be brought before the judge of the nearest competent Caurt according to

procedure estoblislrcd by lau and shall not hefurtlter held in custody, detabrcd

or depriued of personul liberty except upon and tn ternts of the order of sttclt

judge tnarle in nccordonce uith procedttre established by ktus."

While this Bill temporarily dernarcates a precise judicial role whieh the Magistrate has to play

by inspecting a detention order, it has provided ample safeguards r,r'hich provides the

Magistrate nith the po\4rer to protect a person from any act of torture or cruel, inhumane and

degrading treatment. The Magistrate under Section zg has a wide variety of porvers rvhich

allows him to change the place of detention, to change the investigative agenc),', to produce
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ony 5u.r..t before judicial medical officer and to require the Inspector General of police to
initiate an investigation to facilitate plospective criminal proceeclings.

In addition to the above safeguards, independent of the Anti-Temorism Bill, the Supreme
Court or the Court of Appeal has not been deprived of their: right to entertain Fundamental
Rights appiications or Writ applications in respect of a detention orcler issued on a person.

Clause z8(zXa) is no way'in contrar.,ention nith any Article of the copstitution. Slch Clause
only intends to pror.ide certain legitimate restr:ictions on the rights exercised. by a person

under Article rg(z) of the Constitution.

The present Bill in addition to a person being detaineci uncler detention order, also pror,-i4es

for a situation rvhere a suspect arrested under the Bill must be procluce<l before the Magistrate
after the expiry of 48 hours u'ithout a detention order. In such a situation the Magistrate is
given the discretion under limb (zXb) to release the suspect on baii u.here there are no

rcasonable grounds to remand the suspect, and limb (S) makes pror.ision for the Magistrate
to hold a private intervien, with the suspect thus advancing the fundamental rights of the
suspect under Articles \t, L2 and r3 of the Constitution.

In any case we obsen'e that given the improvements made to Clause 3r, Clause z$(zXa) is in
fact an improvement ot er the PTA as it must first be established that a 'Detention Orcler has

been issued in terms of section 3r'before the mandatory obligation on the Magistrate to give

effect to such order is triggered. Clause z8(zXa) does not require the Magistrate to give effect

to any and all Detention Orders.

On the foregoing we take the vierv that the Clause zB of the Bill is consistent r,r'ith the

Constitution.

Holer.'er, the Attorney General has proposed an arnendment to the effect that the following
amendment to Clause z8(zXbXi) and Clause z8(eXbXii) rvould be moved at the Committee

Stage of Parliament, to bring the Sinhala and English text in line r,tith each other-:
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Clause zB (z)

(b) a Detettion arder hos not beet't issued or lrr:,s not been placed befi:re

the Magtistrate, tlrc Magistrute nl&j -

(it)

if tlrc olficer in charge of the releuant police stcttiort nxtkes an

appliccttf"on seekinq an order to renutncl the suspect, basecl cnt

grourttls that the Magistrate cleents reasanable in tlrc
ciramstances, orclet" that the suspect be placed in retnand custody:

Prouided hotL,euer, ruhere the Magistrutte is sntisfietl thctt there ctre

no such reasonable grounds, tlrc suspect ntay be released on bail;
ot'

Prouided -further, uhere the Magistrate is satisfied that there are

trc reesons to belieue thctt the suspect htts comtnitted an offence

urtder this Act, he shall be dischnrged; or

if the officer bt chcn'ge cf the releuant police station requests rtr has

no objection to bailbei.ng granted, release the suspect on bail under

the prouisiorts o-f the Bail Act, NoSo of tgg7, upon conditiorts to be

stipulated by such Magtsb"ate, excltLding a conditiort tLther.e suclt

suspect is released on bail on ftis ou,rr recognizatlce or etl

undertaking giuen by him to appear wlrcn required: or

Clause 29 - Magistrate to direct the suspect to a forensic medical examination

This Clause mandates the Magistrate to direct the suspect to a forensic medical examination

n'here the Magistrate is of the opinion that the suspect may'have been subjected to a r,'iolation

of Article u and thus a protection is sought to be afforded to the rights of the suspect under

Article rr of the Constitution. This in turn is in line r,r,ith Article 4(d) of the Constitution.

(i)
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Clause go - Maximum period of remand

The Clause states the maximum period of one .vear shali be calculated from the clate of arrest.
This necessarily'implies that regardless of r,rhether a person has been in detentio, or rernand,
such person can only spend a maximum of one year in remand from the date of his amest.
Hence, no person shall be held in pr:e-trial detention more than one tear unless a special
application has been made b), the Attorney General for the extension of remand for a period
of three months.

The Petitioners contended that Clause 3o(1) of the Bill r,r'hich sets out the maximum period
of detention is inconsistent with Articles 3 read r.r,ith Articles 4(d), u, rz(r), ru(z), r+(rXS)
and t+(tXh) of the Constitution as it allows for the High Court to extend the period of remand
rvithout the institution of criminal proceedings on an application made b-v* the Attor,ey
General lvithout reasons being adduced and also allor,ru for a persol to be kept in remand in
perpetuitv" r.t'hich amounts to tofiure or cruel, inhuman or degrading treatment or
punishrnent.

We bear in rnind that the extension of detention is a discretionary po\{er which is vested in
the High Court juclge and such discretion has to be exercised on valid reasons to be gir.en for
extension of detention. Further the Clause 76 of the Bill r+.ill operate as a safeguard in that
rvhere triai has not commenced lr.ithin rz months from the arrest the Court of Appeal ma1,

release such person on bail, and the High Court may release the suspect on bail as rvell if there
are exceptional circumstances.

Clause 3r - Detention orders

Clause 3r of the impugned Bill providing for detention orclers has made several changes in
comparison rvith Clause 3r of the previous Bill. The prer.ious CTA Bill of eotS emporvered a

DIG to issue a detention order on an application made by an OIC of a police station. Under
the present Bill the IGP or an officer not belorv the rank of a DIG authorizecl b), the IGp must
seek a detention order from the Semetary to the Ministry of the Minister of Defence.

Clause 31 (2) prescribes the purposes for u,hich the Secretary to the Ministry of Defence could
isstre such a detention order namely
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(a)

(b)

(c)

(d)

to facilitate the cctnduct of the inuestigation.s ?l respect of the srspect;

to obtain materialfor inuestiqatiorts cmd potential euiclence relating to

the contmissiort oJ an ofJence under this Ac:t:

to questiort tlrc suspect in detention; and

to preserue euidence pertaining to the conunission of an rsffence urtder

tlis Act,.for such reasons to be recortletl in the Detention Orcler.

It bears noting that a detention order must also set out reasons for its issuance in acldition to
the above prescribed purposes for u.hich they should be issued. This is an improvement that
goes to minimize potential abuse of detention orders and such an advancement did not exist

even in the zor8 Counter Terrorism Bill. Another positive improvement is the requirement

that a cop1,'of the detention order has to be sen,ed on the suspect and his next of kin. Clause

31 (3) introduces a consultation rvith the Human Rights Commission in regarcl to conditions

of detention. The fact that approved places of detention nould be gazetted by the President

under the Anti-Terrorism Bill brings about transparencl' as to the identity' of the facility r.r,here

the suspect rvould be detained. A copl,' of the detention order u,ould also be served on the

Human Rights Commission, as soon as practicable and the officer in charge of the place of
detention has been placed under a duty to notifi,the Human Rights Commission not later
than seventy tu,o hours from the commencement of detention.:ls This r,t'ould enable the

Human Rights Commission to visit the place of detention in terms of the Human Rights

Commission of Sri Lanka Act, No.zr of 1996.

ft lvas submitted before this Court that the Secretary. to the Ministry of Defence r.r,ould be

exercising judicial power when he proceeds to issue a detention order. This argument goes

contrary to the constitutional arrangement as found in the Constitution. Article g(4) of the

Constitution is unambiguous r.v-hen it declares that the arrest, holding in custody', detention

or other deprivation of personai liberty of a person, pending investigation or trial shall not

constitute punishment. Implicit in this provision is the statement that the detention is not

punitive and therefore as only a judge can order punishment and detention after trial, a pre-

trial detention pending investigations does not amount to an exercise of judicial power. In

other nords, there is a clear distinction behr,een executirre detention and punitir.e detention.

Though the right to liberty (freedom of movernent) is guaranteed by the Constitution it can

15 See Cllause 33 ofthe inrpugned tlill
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be curtailed in terms of Article tS}) of the Constitution in the interest of national security
and public order. The right could be subordinatecl to the exigencies of inyestigation rvhere

there are reasonable (oljectil'e) grounds for suspicion.

TIre English case of Liuersidge u. Anderson36 exemplifies executiye detention as is found in
Clause 3r of the impugned Bill. In this case, one Mr. Jack perlzlteig, ivho used the alias
'Robert Liversidge', was a British citizen born to Russian parents. He was described as a
somelvhat shador,tl'and mysterious figure, who had become a nealthy businessman by the
late r93os. In May rg4o,before the battle of Britain, he r.r,as serr ing as a volunteer pilot officer
in the Royal Air Force. He challenged his detention in Brixton Prison under Regulation r8B
of the Defence (General) Regulations, 193g, which provided that if the Secretarl. of State made

an order in which he recited that he had reasonable cause to believe that a person r.r,as of
'hostile association', and that b1, reason thereof it rvas necessary that he be detained, the
subjective satisfaction of the Secretary of State acting in good faith r,r'as sufficient to render
such detention as being in accordance with law, and unassailable in Courts of law. Though

the majority held that the language of the Act was such as to give polrer to the Secretary of
State to make regulations having the effect for r,rfiich the Secretary of State contended the
question rvas rvhether the power had been exercised. That rvas a question of constming,
narnel-,-' gir.ing the correct meaning to, the words of the regulation. Viscount Maugham held
that the house should prefer a construction which would carry into effect the plain intention
of those responsible for the regulation rather than one r.r,hich woul<i <lefeat that intention.
Lord Atldn alone reached a different conclusion;

"In tltis country, amid the clash of arrns, the laus are not silent. They may be

clrunged, hut they spealc the same lanouoge in uan" as in peace. It llcrs alu,aAs

been one of tlw pillars of freeclont, one of the principles of liberty for wlich on

recent autharity u)e ere nowfightittg, that the judges are no respecters of pet sons

and stand between tlrc xtbject and any attempted encroachntents ctn the liberty
bg tlrc executiue, alert to see tlnt any coerciue action is justified in lau,."

In r,r,hat has become the locus c:/cssfcus on objective criteria that har.e to be applied to the

subiective language as is found in Clause Sr(rxb) of the Bill, Lord Atkin's dissent selves as

:r(,[1912] Ac 206
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the gatervay to open the doors of judicial rer.ierv to assess the lanfulness of reasons on n.hich

the Secretary to the Ministry n ould issue the detention or<ler. 'fhis perrnits the entertajnment
of fundamental rights applications and rvrit applications to impugn cletention orders issuecl

on a person. The Petitioners cited the case of Centt'efor Policy Alternatiues and Anctther u.

Attonreu * General and OtherssTin support of the proposition that the arailability ofjudicial
revierv is no ground to reftrse an application alleging violations of fundamental rights. This

Court opines that the dicta in this case must be confined to the facts and circumstances of the
content of the regulations that nere challenged in this case. In fact, the Court went on to hold
in the case that the absence of proper judicial oversight throughout the entir:e process that
pertained to de-radicalization renders it inherentlv arbitran'.

Such an absence ofjudicial oversight as \+,as found in the abor,e case does not exist in the case

of detention orders. As we have obser-r'ed, detention orders are subject to judicial oversight.

It is put up for inspection before the Magistrate rvho is at liberty to make the obsen ation that
the reasons gir'en in the detention order are not sufficient or do not warrant a detention

despite the fact the Magistrate is required to give effect to the detention order. Even rvithin
the period of h,r,o months of detention the suspect has to be produced before the Magistrate.

At the end of the period of tr.vo months the Magistrate is empowered to remand him or
discharge hirn or enlarge him on bail. Apart from the exercise of this oversight the Magistrate

is placed under a duty 16 visit places of detention. He is also empo\{'ered to change the location

of detention facilities if the circumstances warrant such a course of action. He could mahe

unannounced visits to places of detention. All these rvould constitute safeguards and

improvements on the existing state of the larv and one cannot shut oneself from the fact that

the fundamental rights as enjoined in fu'ticle +(d) are thus advanced, secured and protected.

Independently of the above, Clause 94 of the impugned Bill permits judicial rer.ierv

applications to be made against any decision, determination, order or direetion made b), any

relevant authoritl, under the provisions of the proposed legislation.

In the end tve vl,ould also advert to trvo cases u,hich established that the po\^rer of the

Magistrate to further detain a suspect in terms of Article r3(z) can be derogated from under

Article 6(7) of the Constitution.

n7 SC/FR,,9112021 and SC/FRil06 *107 2021(SC minutes of l-1.1 l.2023)
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This Cottrt considered the paramount interest of maintaining national securitv in
Kuntaratunge u. Sannrasinglrc, Additional Secretory, Mirtish.u of Defence and Otlwsss:

I haue already poilfted out that tlrc.freedontfi"om arbitrary arcest and detention

guaranteed by Articles ryft) and q@) of the Constitutton r.s subject to suclt

resb'ictirttts as tnoy be prescr{hed by lau in tlrc interests, inter" alia, of ncttional

security andpuhlic order. Lctw itt this context is defi.ned os inclucling "regulattctns

made under the lcnu for the time being relating to public secrrity". It is well
recottnizecl that indiuitlualfreedctnt has in times of pubtic danger to be restrictetl
ulrcn the community ttself ts in.ieopardtt, when the Jowulatiotrs of organized
gouet'tunent rtt'e threttterrctl crtd its eistence as a constitutional stofe rs

itnperiled.

The same point r.r,as emphasized

Proscribing of Liberation Tigers

(Amendment) Bill3s:

the Special Detennintrtton of this Conrt on tlrc
Tamil Eelam and Other Similar Orgarizations

IN

of

Prirna.f'acie, Sectiott 77 oppeots to be in canflict with Article tS Q) but Article ry
0 rf tlrc Constittrtiott prouides that the exercise and operation of all the

fundamenttrl rights declared and recognized, inter alict, by Article ry e) shatl be

subject to such restrictiorl os nTaA be prescrilted by ktut itt the hterests of national
security, public order etc.

In the circumstances n€ hold that Clause 3r of the Bill is not inconsistent r,r.ith the
Constitution.

Clause 36 - Detention treyond tno months only with approval of a Magistrate.

In terms of the new order that is sought to Jre achieved under the ner,r, dispensation the

detention order upon its first issuance is only valid for a period of tr,r,o months and if it is
necessary to extend such order beyoncl the period of tu,o months the approval of the

Magistrate is r:equir:ed under Clause 36. There is also another safeguar:d that under Clause 38

38 
[1983] 2 Sri t,R 6.1 ar 8o-81

re 
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during the currency of a detention order the suspect has to be produced before a 1\ttagistrate

once evely 14 da.vs. It has to be noted that the Bill before this Court seeks to put in place a

scheme lvhere after the initial ferv months of detention anv extension u,ould only be made

r,l'ith the approval of a Magistrate. It is enjoined in Clause 36(r) that a confidential report has

to be filed before the Magistrate if the period of detention be1'ond z months is sought.

Howet,er, the burden is placed on the officer in charge of the relevant police station to cite

three grounds to extend the period of detention namel1,

(a) the allegcttion against the suspect;

(b) tlrc.fi"ndhrys of inuestigotiott; and

(c) reasons ulich requirefurther detention

It is only after an inquiry the Magistrate may order the extension of the period of detention

or refuse such extension, setting out his reasons. Due process is thus enioined in that both

the police officer seeking the extension of the period of cletention and the objections raised

by the suspect or his Attorney-at-1ar.r, have to be heard at the inquiry. There is prol'ision that

the Magistrate shall ensure that the disclosure of information in the confidential report would

not affect the investigation. In other words, if the Magistrate is to disclose the information

contained in the confidential report he is obligated" to ensure that the investigation is not

prejudiced. There is no explicit recognition of a duty on the part of the Magistrate to furnish

information as the right of the suspect to present his case and obiect to the extension of the

period of detention is recognized in Clause S6(S) of the Bill.

Though this Court observes in the Bill a substantial departure of procedure from the PTA in

regard to the mode of extension of detention orders, the attention of Court is driven to the

fact that the information contained in the confidential report may be necessary to a fuller

presentation of the suspect's case for the purpose of securing his freedom and it is not r,r'ithout

relevance that the magisterial interposition is brought to bear upon the question whether the

suspect must be discharged or placed in remand custod1,.
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Clause SB(+) of the Bill indicates that the investigation authorities need to consistentiy carr-v

out inrrcstigations under the scheme of the Act, if the investigation officers wish to obtain an

order from the Magistrate to place a suspect in remanci custoc\'.

Clauses 4a and 46 - AnAttorney-at-Law to have access to a person in remand or
in detention and suspect be treated humanely.

These trvo Clauses ensure that the Attorney at Law of a person remanded. or detained under
the Act has the right to access such person and make representations on his behalf. A person

so rernanded or detained under the Act has the right to communicate rvith relatives (Clause

4a) and the proposed legislation also makes pr:ovision to ensure that the suspect be treated
humanely (Clause +6). Both these provisions are thus inclucled to ensure that the rights of the
suspect under the Constitution are protected, and are therefore in line rvith Article 4(d) of the
Constitution.

While access to an Attorney-at-larv is subiect to regulations, the same is not unconstitutional
as alleged b), the Petitioners. It is noter,r,orthy that this Court examined section roA of the
Prevention of Temorism (Temporary Provisions) Act and declared it constitutional in its
Special Determination on the Prevention of Temorism (Temporary Provisions) (Amendment)

Actzozz.

The Court wishes to observe that there appears to be a discrepancy between the Sinhala and

English texts of Clause 4z in that whiist the Sinhala text presupposes the existence of
regulations for access of an Attorney-at{an to be provided to a suspect, under the English

text the access to an Attorney-at-larv does not seem to be based on the existence of
regulations. If Clause 42 as it appears in the English text is adopted in the Sinhala text, it is
only then that this provision will pass constitutional muster in terms of Article rz (r) of the

Constitution. In the circurnstances this Court deterrnines that this pror,ision will remain

unconstitutional as long as the Sinhala text remains unamended. As long as this
unconstitutionality remains, Clause 4z cannot be enacted into lau, except rvith a special

majority required by the Constitution. The unconstitutionality r,till cease if the textual

disparity is remedied.
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Clause 5e * Powers to facilitate investigations

Under Clause Sz(rXe), a police officer conducting investigation is empo'w,ered to secure a

statement on affidavit or oath provided that a prior order of a Magistrate permitting this

course of action is obtained. In our vier,v rve do not find this obnoxious as the sanction of a

Magistrate rvould provide a safeguard against the rights of the suspect being trampled upon.

Clause SB - Use of force to stop a vessel or vehicle

Clause 53 is to the follon ing effect;

Where the person in charqe of any uelicle, uessel, train or aircrqft disobeys any

order giuen by a police offber or ony other" person acting on /rrs e)enrund for
ltttltittg any such uehicle, uessel, b"atn or aircrctftfor tlw purposes of thts Act, such

police fficer or the persotl tnaA use suchfot'ce as tnau be necessary to halt stLch

uehicle:

Prouided howeuet', any such.force may be used only tahere all otlrcr means of
lrultbry the uelicle. uessel, h"ain or rsircraJt haue pr.oued ineffecttue:

Prouided further, any nLch fficer shall not use excessiue force except in the

exercise of priuate defence utthin the nteaning of the Penol C.ode.

Though the practice of the police seeking assistance to apprehend an offender is not per se

illegal, the manner in which Clause 53 is couched leads to uncertainty. Since the use of force

by any slher person acting on the demand of a police officer is likely to cause confusion in the

mind of the person r,r'ho is ordered to compiy llith the order gir.en by such person acting at

the dictation of the police officer, there is every possibilit-v that the person ordered rvould not

be arvare of the delegated power of the civilian person n&o has ordered the vehicle or other

mode of transport to stop. In such a situation the power of the civilian to stop a vehicle mav

not be obeysd and to that extent this provision is arbitrary and will fall foul of Article re(r) of

the Constitution resulting in a special maiority needed to enact this provrision into lan. This

inconsistency rvill cease if the n,ords "any other persorl acting on his clemand" are ornitted.
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Clause 6o - Police may issue directives for the protection of the public.

Clause 6o permits an officer not belorv the rank of a Senior Superintendent of Police nhere
reliable information is received that an offence under the Act is committed or is likeli,. to be

committed to make certain directives for the protection of the public, if such officer is of the
opinion that there is clear and present danger, and snch direc.tive is necessary to protect
persons from harm.

At the outset it has to be obsened that Clause 6o(r) has explicitly enumerated the

circumstances in rvhich the por,r'ers gil,en therein may be used, and also that such porvers are

to be exercised to prer,'ent harm to persons.

The directives that may be issued under this Clause broadly'relate to imposing constraints on

the fi:eedom of movertent under Article r+(rXh), the freedom of peaceful assembly under
Article t+(tXb) and association under Article r+(rXc) of the Constitution. Such constraints

are legitimate restrictions on fundamental rights that rnay'be imposed under Article rS(Z) of
the Constitution, in the interests of both national security' and public health.

Moreot'er, as stated in the pror.iso to Clause 6o(r) of the Bill, such directive cannot be issued

r,r'ithout the prior approval of the Magistrate, nfio must be satisfied of the necessity of the

directive and also make the directive(s) subject to any condition. Thus, judicial oversight is
provicled for in order to ensure that the restrictions are imposed only lvhere necessary. Under

Clause 6o (z) the Human Rights Commission of Sri Lanka has to be informed of any directive

by the relevant officer u'ho issued such directir,'e or the Magistrate who granted prior approval

for any such directive under paragraphs (a) to (m).

The duration of the directive and further the limitations of the consequential powers which

are conferred on police or members of the armed forces, mainly referring to search and

otherwise giving effect to the directive, nhere authorized are also stipulated in this Clause.

Therefore, any person rnay reasonably comprehend the scope of such powers conferred on

the police/arrned forces and take steps to regulate their behar.iour accordingly.

Considerations of gender sensitir.'iry*' are also acknowledged and enforced under sub-Clause

(9) of this Clause.
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In consideration of all the factors referred to above, the Clause 6o is consistent rvith the

Constitution.

Clause 70 - Suspension and deferment of indictment

I'he Petitioners contended that Clause 7o of the Bill clothes the Attorney General rvith the

power to suspend or defer the institution of criminal proceedings, nhich is inconsistent with
Articles 3, 4(d), rr and iz(r) of the Constitution. The Petitioners have also argued that this
po\t'er attempts to legitimize an existing practice r,r,here persons in detention ar:e compelled

to accept rehabilitation nhich is a forrn of punishment nithout guilt.

TIte Court rvould set out at the outset that if the objectirres lvere to pursue measures such as

rehabilitation instead of punishment, there has to be a prior agreement reached with the

suspect before the agreement is sanctioned by Court.

The concept of Deferred Prosecution Agreements (DP. As) or+'es its parentage to several

jurisdictions across the r.r,orld. It is well ingrained in the United Kingdom, the United States

of America and Singapore. The Crimes and Courts Act of zor3 introduces Deferred

Prosecution Agreement in the UK and sets out specific offences to which DPAs rvould apply

in Part II of Schedule 17 of the said Act.

The principles pertaining to DPAS n'ere discussed in the case of SI?O u Sarclsd" Ltd+o in
which the Serious Frauds Office of the UK entered into a DPA r,r,ith the company Sarclad for
the offence of Conspiracy to commit bribery and failure to prevent bribery. The said c.ase

discussing the implications of DPAs noted the following:

"fT]here is no doubt thtt Sarclad's conduct Luas ueru seriotts both in terms of
type arxl scale so that it r.s rrof straightfunuard that a proposed DPA is in
principle in the interest of justice. Hotueuer, it is irnportattt to send a clear

nlessage, reJlecting a policy choice in bringing DPAs ittto the law of fitgland
and Wales, that a com-panA's slnreholders, custorners and employees (as uell
as all those witlt uhorn it deals) are fctr better serued by self-reporting ctrtd

40 
[2016.1 7 wLUK 804
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puttittg in place effectiue complionce sh'uctut'es. When it does so. that

openness rttust be reusarded and he seert tct be uortlnuhile."

It is important to note that DPAs are iirtended to be an important component in meting out
justice in the criminal justice process. The reasons set out above and the rationale provided

for in the case of SFO u San'clad -Ltd shorv clear justification as to why DPAs would be

important in relation to offences committed by private sector entities.

Further, in an5,- DPA the Attorney General must follorv a stringent process under iudicial
superwision and obtain the sanction of the High Court for the suspension and deferring of the

indictment. This sets out a clear mechanism ofiudicial oversight.

In this background it is appropriate to look at Clauses 7a G) and (4) which read as follorvs:

(s) Where the Attonte.tl General decides in terms of subsectian (t) to
suspend and defer the institution of critnhrul proceedings against
(n1U pet'son allegled to haue contnittetl cm offince under this Act, lrc

slnll prefer ttrt application to the High Cow't, to obtoin the sanctiort

of srtch Court to the inrposition of one or mot"e of the follouting
concliticns on such person as considerationfor the suspension and

deferment of the in.sfrfufrorr of critninal proceedings against suc/z

person: -

t...1

The High Court shall, upon consideratksn of tlte application ntcrde

bg the Attorney General under ntbsecti"on (g), order tlrc person

allegecl to lrcrue contrnittecl tlrc offince to appear before the Court,

shallnottfu xrchperson of the condttionsfinposedby tlrc Ccsurt and

be afforded an opportunity to be heard and consent to the

conditiorts so imposedby the Court.

(q)

Hence, the DPAs enr.isaged b;.-* Clause 70 are subject to judicial scrutiny and similar to the

United Kingdom, in assessing the fairness and reasonableness of the DPAs the judges n'ould
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be able to adopt a suitable criterion in approving DPAs presented to them. Such judicial

oversight eliminates any arbitrariness or iruationality 1fu21 mav arise in the operation of such

Defemed Prosecution Agreements.

In vierv of the detailed criteria and procedure laid don n for the initiation and operation of a
deferred prosecution agreement, as r,r,ell as the role of the Court in that process, it is evident

that there has to be a consensual agreement in the first instance betr,r,een the prosecutor ancl

the stmpect and it is thereafter that Court sanction has to be obtained. Horvever, as the
proposed section is couched, it does not cleariy' bring out the requirements of a prior
agreement before the jurisdiction of the Court is invoked. As such Clause Zo of the Bill
becomes inconsistent with Article rz(r) of the Constitution and has to be passed by a special

majorir""*. The Clause Zo(1) r+'ill cease to be inconsistent if it is suitably,amended to incorporate

the prior consensual agreement to be reached between the Attorne.v-General and the person

charged r+,ith an offence amenable to deferued prosecution agreements.

We obsetve elements of restorativeiustice accruing to the benefit of both the accused and the

r.'ictim b),r,irtue of Clause Zo(S) of the Bill but such facets ofjustice r,r'ill not inure to the benefit

of the accused and the victim, uniess Clause 7o(t) is suitably amended to reflect the

agreement we hal,e referred to above and the subsequent sanction of Court, u,here the

accused and the victim voluntarily and genuinel,n* manifest the conditions stipulated in Clause

7o$) of the Bill.

On the question of DPA*s, ev'en international conventions such as the UNCAC4I recognizes

immunity from prosecution in some instances such as cooperation with law enforcement

authorities. Alticle g7.r of the UNCAC provides that "Eech State Party shall cottsider

prouitling for the possihility, irt accortktnce uitltfundamental principles of its tlonrcstic lau,
of granting immunity from prosecution to a person usho prouides substantial cooperatton

in the irruestigcttkn or proseartion of an offence established in accorclance uith this

Con-uention".

Additionally, rve advert to the Special Determination on the Anti-Corruption Bill+z that
considered the question of applicability of DPAs to legal entities ancl determined that as far

41 The United Nations Convention Against Corruption
42 sc,,sD/l6-2 lzo2i
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as the applicabiliq' of DPAs ra,,as limited to body corporates, l)PAs within the four corners of
the Anti-Corruption Bill would not be uriconstitutional. Horvever, this Court r,vould not find
it obnoxious and offensive of the Constitution if the DPAs that are sought to be introducecl by
the proposed legislation cover a diverse range of actirrities relate<l to terrorisrn and should

satisfl,- the criteria of restorative justice r,r'hich n'ould be beneficial to both the victirn and, the

accused in a process of reconciliation and non-recrimination.

Horvever, in order to bring constitutional consistency to the Clause 7a, we determine that it
should be amended so as to incorporate the prior agreement behveen the Attorney General

and the accttsed and the component of subsequent judicial sanction. The Clause will cease to
be inconsistent onll, if this amendment is introduced.

Clause 7e - Detention until conclusion of trial

As it stands, Clause 7z allon s the Secretary to the Ministr.v- of the Minister of Defense in the

enumerated circumstances to make an order detaining a person till the conclusion of a trial.
Though the prorrision refers to a polter being vested in the Secretary to the Ministrl, of
Defense to detain an accused person indicted rn'ith an offence in the High Court on the

gt:ounds of national security and public order, this order of the Secretar_.v'has been subjected

to directions to be given by the High Court for the purpose of ensuring a fair trial.

Undoubtedl.v-, this Clause bears the hallmarks of Section rSA (r) of the PTA r+,hich r.r,as

challenged rvhen it was sought to be enacted as far back as rg9z. Section rSA (r) of the PTA

Bill empor,r.erecl the minister to make order that a person be lcept in the custody of any

authoritl, and thereby permitting to substitute his order of custody in place of the order of
remand made by the High Court. In the result the person in custody rnould be remor,'ed from
judicial custody and placed under ministerial custody. In the matter of a reference made

under Article pz (r) (b) of the Constitution, the Cabinet of Ministers had certified that the

Bill r,r'as urgent in the national interest.

While holding that the Section rSA (r) constituted an interference rvith a judicial order and

rvould be inconsistent n'ith the provisions of Article 4(c) read rvith Article 3 of the

Constitution, the Court opined that the Bill must be passed by a z/3ra majoritl' and approved

by the people by a referendum. Hon ever, the Supreme Court comprising Samarakoon C.J, D.

65 lPage



Wimalaratne, J and Victor Perera, .I held that the Bill c.ould be amended to make the

Ministerial Order administratirre subject to such directions as ma_v be given by'the l{igh Court

to ensure a fair trial of the person/persons in ctrstodl,.

Though Clause 7z(r) of the irnpugned Bili is similarly couched as the enacted rSA (r) of the

PTA subsequent to the SC determination in 1982, this Court obsen es substantial differences

betn'een the tlr,o provisions. Clause 7z(r) begins with the uords "notwithstanding any of the

prorrision of its Act or an),' other r,r'ritten larv" thus resultiug in the defeasance or remorral of

ser.eral safeguards inherent in the impugned Bill available to suspects placed under a

detention order. It rvould appear that under Clause 72 (r) a detention order can be imposed

even on persons nho have been enlarged on bail by the High Court. There is no maxirtum

period of detention prescribed for the accused persons lvho are sought to be captured under

Clause Zz(t) of the Bill.

Whilst detention orders made rtnder Clause 3r of the Bill carries with it a sierv of safeguards

such as short periods of detention, magisterial r.isits and forensic examination, the detention

orders sought to be made under Clause 7z do not confer the benefit of such safeguards. In the

circumstances Clause 7z is arbitrary and discriminatory and therefore it could be passed only

with a special majority required by the Constitution. In vierv of the infringement n'ith a

judicial order that may arise owing to the imposition of a detention order on an indictee it
amounts to a violation of 4 ( c) rvith Article 3 and therefore Clause 7z(r) has to be passed by

a special majorit"v of Parliament and appror,ed by the people at a ref'erendum. This invalidity

can only be cured b), suitabl-r* amending Clause 72.

The provision r,r.ill also cease to be unconstitutional if Clause 7z(r) is appropriatel3, arr*rrd.U

by the deletion of the words "notwithstanding any other pr:ovisions of this Act or any other

rvritten lau"'and this inrralidit-r'can be cured if provision is made in Clause 7z(t) to aecord the

sarne benefits available for detention orders made under Clause 3r. Aceordingly

The amended Clause Zz(t) will read as follorvs;

(a) if tlrc Seretaty to the Mirtistty of the Mhister of Defence is qf
opinion that it fs rrece.s.sorA or etpedient that a persotT against

uhont on btdictment has been.fortuarded urtdet'tlrc Act be kept itt
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tlrc ctLstody of antl authorifil , in the interest of national securitu and
public order during the pendency of the trial, lrc may nruke an

applicotion to the l:ligh cout't where the case agrainst the pet.son is

pending, setting otLt tlrc reesons tlrut necessitate tlrc issuance of a
detentiort orcler and ofter lrcrtring l;rrch appliccttion ancl the

objectiotts thereto the High court nTey grottt sancticttt to the

applicati.on to issue the detention order subject to tlirections.

(b) suclt dtrections in odditiott to ensttring afair trial of such person,

shall inchLde an order that the detenti.on o_f the indictee slwlt be

subject to the sanne conditions, tnutatis mutcndis, as at.e applicable

to a per"son detained in terms of Sectton y.

Correspondingly Clause Zz (z) must be amended as foliorvs;

Any detention order matle in pursuance of sub section (t) slrull be

corttrttttrticated to the Comtnissioner General oJ Prisons and it shallbe tlrc duty of
such Cotnrnissktner General, to tleliue.r the custocly of such person to the

authority specified in such detentiott order and the prouisiorts of the Pn-s6ns

Ordinance (Chapter Sd shall cease to apply in relatiort to the custody of suclt

person.

The summary of determinations at the end hereof also carries the above formulation of the
necessary amendment to Clause Z2(r).

Clause 75 - \Mithdrawal of indictrnent

In terms of Clause ZS(r) of the Bill the Attorney General is empowered to rvithdrau, the
indictment against an accused having due regard to the facts specified in Clause 75(z) and
subject to one or rnore conditions referred to in subsection (3) with the sanction of the High
Court. As Clause 75 (3) stands, the intenention of the High Court in imposing conditions is

not specificallv made clear. In the circumstances this Court determines that Clause 75(3) r,r'ill

infringe Artic.le 4(c) read rvith Article 3 of the Constitution restilting in the requirement of a
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2f 3r<t*uioriry* and a referendum. The invaliditywill cease Llpon an amendment being macle

to Clause 75(3) of the Bill.

Clause 75 e) must be amended as foilor,r's:

(il On cm atrtplication nrctde by the Attornet] General, the High Court n'tatt intpose one
or more of tlrc.following conditions:-

(a) to pttbltcly express t"emorse ancl apology before the Htqh court,
using aturt is"srred by theAttorney General;

(b) to prouide reparatiort to uictirtts af the offence, as specifiecl by the
Attorney General;

(c) to uoluntarilu partfcipate in G specified pt ogramtne of
rehabilitation;

(d) to publicla undertake thot he refi"ainsfrom contmitting an offence
under this Act or under any other law,;

(e) to engage h specifi"ed contnuutity or social seruice;

and"

(fl to refraitt from contnittirtg, on!/ indictable affence, ar, breach of
pelce.

Clause 8a(Z) - Non conviction based forfeiture

In terms of Clause 8S(, of the Bill, where any persorl has been acquitted of any- charge under

this Act, the Court may make order that any property' used for or derived out of the

commission of such offence be forfeited and confiscated to the state. Sharuananda, C.J in the

r+ell knorm case of Manatuadu u. the Attorney General+.? held that;

13 ( 1987) 2 sri.LR -to
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Arnonq tlrc [tnportant riglrts wlich indt-'-i&nls traclitionally haue enjoyec] is

tlrc ri.r\ht to own prolterttl. Tkis figlt is recoqnizecl in the lhtit;ersal
Declaration of lluman Riglhts (tgq9). Article ry 0) of uhich states that
eueruone has the rig1ltt to awn praperty and Articte t7Q) cluarantees that no

rtne slxtll be arbitrrtrily depriued af his prapet"ty. Ttrc cantentictn of Stute
Caunsel neQates fftis rig:ltt. Art intention to prouide for arbttrory
ittfi'[ngement of ltuman rights cannot be atttibuted tct the legislature unless

stLch intenftorr is unequiuocally manifest. When Parliament is enacting a

stcttute, the courts will nssume that it had reqard to the [htiuersal
Declaration of Hunan Rights and ir$endecl to make the enacfinent acun.d
uith the Declaration ctnd utill bterpret it accordbryly (Vide Lor.d Denntng in

R u. Chief Intmigration Afficer.q4).

In light of the above dicta, before Court proceeds to forfeit and confiscate the property used

for or derived out of the commission of the offence under the Act in the event of an acquittal,

an)'one making a claim to the property is entitled to be heard on the forfeiture at an inquiry.
This r,r'ill satisfi,'the oudi ctlterant prtrtemrule.

This clause as it stands rvill lead to an ambiguity that any person r,r'ho has a claim to rnake to
the property used for or derived out of the commission of the offence may not be heard at an

inquir-"v'. The provision becomes vague to the extent of this ambiguity and thus requires a

special majoriq.v to be passed into lar.r.. It has to be suitably'amendecl by adding the following
paragraph as (b) to Bg (z);

Any person hauing ant ilterest to the property should be afforded an o1tpnrtunity to

be heard before such an order is nutde.

The above r,r'ould sum up the pith and substance of the arguments that r,r,ere raised before this

Court for and against the prolisions of the Bill and our conclusions thereon. We rvould norv

summarize the determinations we are enjoined to make in prrsuance of Article rz3(r) of the

Constitution.

4'1 
{1976\ I AII ER 843, 847
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Where this Court determines anl'itrcousistencv with the Constitution, this Court is bouncl to
give reasons and state r'r,hether the said Biil or any provision thereof is r,iolative of the
Constitution. The consequential determinations this Cour:t is require<lto make ar:e specifiecl

in Article rzg(z) rvhich reads:

(z) Where the Suprerne Court determines that the Bitl ot any prouisirxt therer:f is
inconsistent u:ith tlrc constitutiort, it shall also state -

(a) uhether such Bill is required to contply witlt the pt.ouisions of
paragraplrc (t) and (e) qf Article Bz; or

(b) wlrctlw such Bill or anA prouision thereof nruy only lte passed bu

tlrc special nnjorifu required under the prouisiotts of pctragraph

(z) ctf Article B4; or
(c) whether such Bill or anu pt'our.sion thereof requires to be passed lty

the special maiority requirecl under the prouisions of pat"agraplt

(z) of Article 84 and approued by the People at a Referendurn by

uit'hrc of the proursions of Article 83, and may specify tlrc nature of
the anrcndrnents uhich woulcl ntake the Bill ot" such prouistctn cease

to be inconsistent.

It is in pursuance of the above the following summary is rendered setting out the gist of our

determinations.

Summary of Determinations.

1. Clause 3 of the Bill is inconsistent nith Article rz(r) of the Constitution and thus it
requires a special majorityto be passed by Parliament. This inconsistency vvill cease to

be operative if the can e out or exemption as formulated by this Court is adopted as an

amendment to the said Clause 3. Such an exemption could be enacted on the follor.r,ing

lines;
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The-fttct that aperson engages inttny protest, ach;ocacy, or clissent, or.engoges
trt arut strike, lockout or other industrial acticnt, is nat bu itself, a sufficient
basisfor i4ferrin.cs that the pet-son -

(a) is contmitthry an nct or an illegalornission r.uith an httention. specifietl
in subsectie:n Q) of Section 3 or

(b) intends to cause an rsrtcome specifiecl in subsection (r) of sectictn 3.

z. The existing Clause g(sXI) has to l:e amended by the acldition of the n'ord "OR,,

follorved by a paragraph referring to the Treaties specified in Act No.z5 of zoo5. The
amended Clause S(zXl) rvould read as follor,vs;

(I) Camtnitting an act uhich constitutes an affence within the scope of
the Coru:ention on the Suppressiott o.f Ten'orist Financilry Ar:t,

No.z5 of eoo5

or

Committing an act ultich canstitutes an olfence withi:n the scope of
ot uithh the defirition of anA one o.f the Treaties specified in
Schedule I to the ConuentiotT an the StLppression of Tercortst

Financing Act, No. z5 of zao5.

g. Clause 4 has to be suitably amended to read as follows;

Although the Attorney General has proposed an amendment to Clause +(rXb), the
anrbiguity in regard to punishments for ctcttrs reus elements from Clause S(eXb) to
Clause S(zXi) still prevails on account of a lack of precision in the formulation as has

been tendered to this Court.
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4.

We obsen e that this lack of clarity in Clause +(rXb) for penalties in regard to Clause

S(zXb) to Clause g(zXI) should be remedied at the committee stage of Parliament in
the follorving rnanner:

(t) Arry person uho-

(a) comrnits the offerrce specified fn subsecfion G) of sectton 3 read u,ith
paragraplt (ct) oJ ntbsection (z) of section 3, shall, LtpotT conuiction

by tlrc High Court be puttislted uith intprisonntent.for life;

(b) contmits an offetrce specified in subsection (t) of secti.on 3 readwitlt
paraoraphs (b) or (c) or (d) or (e) or (f) or (g) or (h) or (i) or 0) or
(k) or (l) ofsub.section (z) of section 3, shall upon conuictton bu the

Higlt Cotrt be liable to riqorous intpnsonrnent .for tt tenn not

exceeding ftuentu !)eat"s artd to a fi.ne not exceeding ntpees one

nillion.

Clause 4z - The Sinhala text of the Clause has to be brought into harmony nith the

English text as the1, !s11, conflict rvith each other thus resulting in constitutional

invalidity in terms of Article rz(r) of the Constitution rvhich would require a special

majority to enact Clause 42. If the Sinhala text is amended in accordance with the

English text, the constitutional invalidity will cease to operate and the amendecl Clause

42 c,an be enacted into law b). a sirnple majorir-v*.

Clause 53 - This provision as it stands is arbitrary and r+{ll fall foul of Article rz(r) of
the Constitution resulting in a special majoriry- to enact this provision. The

inconsistency r.r,ith the Constitution n ill cease if the r,r,ords "any other person acting on

his demand" are ornitted from the provision.

Clause 7o - For reasons set out in the determination, Clause 7o is inconsistent rvith

Article tz(r) of the Constitution and requires a special majority to be enacted into lau,.

Ho\r,e\rer, the inconsistency r,l.il1 cease to be operatir.,e if Clause 7o is amended to reflect

the prior agreement betr.r'een the Attorney-General and the person charged and the

subsequent sanction of Court.

5.

6.
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7- Clause Zz (t) - For reasons set out in the determination the Court concludes that as

it stands, Clause 7e(r) is ttnconstitutional ancl neecls to be passed by a special rnajority
and a referendum if it is to become iau,. The unconstitutionali[,'u,ill cease upon the
follolving amendments made to Clause Zz(t).

The amended Clause Zz(r) witl read as folions;

(a) if tlrc Secretary to the Mirtistry of the Mfiister of Defence is of
opition that it is rtecessory or etpedient tlr,t a persotT aqailtst
uhont an indictntert has been forwarded unrler the Act be kept irt
the custody of anll authority,intheinterestof national security and
public order during tlrc pendency of the trial, he may rnake an

application to the High Court ushere the case against the person is

pending, settinq out the reasons that necessitate tlrc issuance of a

detentiort arder arul after hearing such application ancl the

obiections theretrs the High court tnalJ grutt sanction to tlrc
application fo tssue the detention order subject to directions.

( b) suclt directions in atlditiott to ensuring afair trial of such person,

shall inchtde an order that the detention of the indictee shall be

subject to the some conditions, rnutatis mutandis, es aT'e applicable

to a persort detainecl in ternts of Sectiort 3t.

Correspondingl""- Clause T2 (2) must be amended as foilows;

Any detention order made in pursuance of sub section (t) slrcll be

comrnuticated to the Contmissroner General of Prisorts attd it shall be the tluty of
such Cctmrnissioner General. to cleliuer the custody of such person to the

authority specified in such detentiott arder and tlrc prouisions of tlrc Prisons

Ardhutrrce (Chapter 5Q shall cease to apply in relcttion to the custody of such

pel'son.

T3 lFage



" lr

t_,,

8. Clause ZE * Withdrawal of indictment
In terms of Clause 75(r) of the Bill the Attorney General is ernpor,vered to i,r,ithcL'an, the
indictment against an accused having due regard to the facts specified in Clause TSe)
and subject to one or Inore conditions referred to in subsection (g) with the sanction

of the High Court. As Clause 75(3) stands, the intervention of the High Court in
imposing conditions is not specifically made clear. In the circumstances this Court
determines that Clause ZSe) rvill infringe Article 4(c) reacl lr,ith Article 3 of the

Constitution resulting in the requirement of a zf g,dmajorif.v- and a referendum. The

ini'alidity will cease upon an amendment being made to Clause ZS$) of the Bill on the
following lines.

il An an ctpplicrttion nrude by the Attonrcy General, the High Corrt ntay intpose one
or nlore of thefollotuing conditions:-

(a) to publicly express renlorse and apologu before ttrc Htgh C<turt,
using atext rssued by theAttonrcg General;

(b) to prouicle reparatiort to uictitns o-f the offence, as specified by the
Attorney General;

(c) to uoluntarily prtrticipate in a speciJied progrultme qf
rehabilitoti,otl:

(d) to publicly tutdertake that he refrains.front comtnitting an olfence
under tlis Act or tLnder antt other lou;

(e) to engage in speciJied community or social seruice;

and

(fl to refi"ain fi'ont contmitting, atTy ilrdictable ofJbnce, or, breach qf
peoce.

g. Clause 8g (Z) -

Clause BS 0) as it stands must be renumbered as BS (Z) (a). Another paragraph

itemized as (b) mrtst be added thereafter to Clause BS (Z). The amended Clause 8S(Z)

r,r.ili read as follor.r,s;
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Clause BS (Z) (a);

Where anu pe]'son has been acquitted of any charge under this Act, the Court may
make ot"der that any property used -far or deriued out rf the cctntmrs.sion of such

offence beforfeited ntttl confiscated to tlrc state

Clause 8S (Z) ft);

Antt person lnuirtg ant interest to the property shotrld be afforded an opportunity to

be lteard before such an order is ntnde.

We have examined comprehensively the provisions of the Bill vis-i-r,'is the arguments that
rvere raised by tfe respective Counsel for and against the provisions of the Bill. We are

mindful that this nerv legislation, if enacted into law, will repeal and repiace the much

rnaligned and controversial PTA. The pro\:enance of the PTA is north recalling as terrorism
uas burgeoning and the response \vas conceived as a temporary measure ufiich has

admittedll,' outlived itself. The special rnajority r,r,ith nhich the PTA was enacted did not
emanate from a judicial pronouncement. It r,t'as a voluntan'undertaking from the Cabinet of
Ministers rvhich only necessitated the then Supreme Court to ascertain whether a referendum
t'r'as needed to pass that Bill into the statute books of this country. The only question that was

required of the Supreme Court was to examine whether a referendurl was needed in terrns of
the Constitution.

Holvever, in regard to this Bill this Court embarked upon its constitutional duty to ascertain

n'hether the Bill before us or anv provision thereof may only be passed by a special majority
or the special majority and by a referendum. Bearing in mincl the constitutional duty, rve have

subjected the pror.'isions of the Bill to an anxious scrutiny having regard to the constitutional
touchstones such as Articles !\'12, 13 and r4 of the Constitution and permissible derogations

that have to meet the standard of proportionalir;,* under Article rS(Z) of the Constitution.

Havtng scrupulously examined the provisions of the Bill u,ithin the four corners of the remit
of ourjurisdiction, we determine that subject to the amendments we have adurnbrated to the
provisions of the 8i11, the Bill could be enacted into lan, r,r,ith a simple majority only if the
amendments determined b1, us are introduced to the prorisions, that r,r,ill make them
consistent, in the end.
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We place on record our appreciation of the thoroughness and cliligence that all lear:ned

counsel brought to bear on their comprehensive oral ancl nritten submissions in the
resolution of the constitutional questions irnmanent in the Bill.

Jayantha Ja5,asuriya, PC.
Chief Justice

Vijith. K. Malalgoda, !C
Judge of thdSuBrem€ Court

. A. }r. M. D. Nawaz
Judge of the Supreme Court

A. L. Shiran Gooneratne
Judge of the Supreme Court

./

Arjuna Obeyesekere
Judge of the Supreme Court
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