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The Court assembled for hearing at 1"0.00 a.m. on 26th October2022.

A Bill titled, "Value Added Tax (Amendment) Bill" lthe Bil/l was published as a

Supplementto Part llof the Gazette of 23'd September2022, issued on27th September

2022.ll was presented in Parliament by the Hon. Prime Minister and Minister of Public

Administration, Home Affairs, Provincial Councils and Local Government, and was

placed on the Order paper of Parliament on 18th October 2022.

Articles 120. 121 and 123 of the Constitution

Article 1.20 of the Constitution provides that, "The Supreme Court shollhave sole ond

exclusive jurisdiction to determine ony question os to whether ony Bill or ony provision

thereof is inconsistent with the Constitution."

Article 1,21.(7\ goes on to state that:

"The jurisdiction of the Supreme Court to ordinorily determine ony such question

as oforesoid moy be invoked by the President by a written reference oddressed to

the Chief Justice, or by any citizen by o petition in writing oddressed to the

Supreme Court. Such reference sholl be made, or such petition sholl be filed,
within one week of the Bill being placed on the Order Paper of the Porliament ond

o copy thereof sholl ot the some time be delivered to the Speoker ..."

ln terms of Article 123(1,), "The determinotion of the Supreme Court sholl be

accompanied by the reosons therefor ond shall stote whether the Bill or ony provision

thereof is inconsistent with the Constitution and if so, which provision or provisions of
the Constitution."

Where a primary determination is made as provided in Article 123(1) that the bill or

any provision thereof is inconsistent with the Constitution, the consequential

determinations that the Court is required to make are specified in Article 1,2312).



Four Petitioners have accordingly invoked the jurisdiction of this Court in terms of

Article 1.21.(1.) by filing the above numbered petitions in the Registry of the Supreme

Court on 21't and 25th October 2022. Upon receipt of the said petitions, the Registrar

of this Court issued notice on the Hon. Attorney Generalas required byArticle 134(1)

of the Constitution.

The Bill

The Bill comprises of five clauses including Clause 1 (short title) and Clause 5 (Sinhala

text to prevail in case of inconsistency). According to the Statement of Legal Effect, the

purpose of the amendments proposed in Clauses 2, 3 and 4 are as follows:

(a) Clause 2 - lncrease the rate of the Value AddedTaxlVATf specified in Section 2

of the Value Added Tax Act, No. 14 of 2002, as amended [the VAT Act] on the

value of goods or services supplied, or goods imported, in the following manner:

from 8%o to 72% with effect from l-'t June 2022 to 31't August 2022; and

from 1,2Yoto 1,5% with effect from 1't September 2022.

(b) Clause 3 - Decrease the threshold for registration specified in Section 1-0 of the

VAT Act from Rs. 300 million to Rs. 80 million per annum with effect from 1't

aclober 2022.

(c) Clause 4 - Remove the exemption from VAT specified in Part ll of the First

Schedule of the VAT Act on the supply of condominium residential

accommodation with effect from 1't October 2022.

While none of the Petitioners have any grievance over the provisions contained in

Clauses 2 and 3 of the Bill, they claim that Clause 4 is retrospective in application and

in any event, is violative of the Rule of Law, the Directive Principles of State Policy and

Articles 3,4, !2 and 1 (1)(h) of the Constitution, and hence needs to be approved by

the special majority of Parliament and by the People at a Referendum.

(i)

(ii)



The learned Deputy Solicitor General submitted that:

(a) Clause 2 only seeks to confirm the VAT rate stipulated by way of Orders made

under Section 2A of the VAT Act, and hence, although the said rates have already

been implemented, the issue of retrospectivity does not arise in respect of Clause

2;

(b) An amendment will be moved at the Committee Stage of Parliament to the

second proviso to Section 10(1) by specifying that the fifteen day period provided

therein for a person to be registered for the purposes of Section 10 shall

commence only from the date of enactment of the Bill;

(c) The Bill was formulated on the basis that it would be enacted by Parliament by

l"'t October 2022 and as such Clause 4(2) specified 1't October 2022 as the

effective date from which condominium residential accommodation will be liable

for VAT. However, due to the delay in presenting the Bill, he submitted that an

amendment will be moved at the Committee Stage of Parliament to amend

"September 30,2022" referred to in Sub Clause (1) of Clause 4 to read as

"November 30,2022" and "October !,2022" referred to in Sub Clause 2 of Clause

4 to read as " December !,2022".

ln these circumstances, the issue of retrospectivity arising from Clause 4 which had

been raised in the two petitions was not pursued by the Petitioners, and for that

reason, this Court shall refrain from making any determination on this issue.

Absence of a Minister of Finance

Mr. Dharshana Weraduwage, the learned Counsel for the Petitioner in SC (SD)

Application No. 63/2022, submitted at the outset that even though the Cabinet

Memorandum relating to the Bill has been presented to the Cabinet of Ministers by

lhe Minister of Finonce, Economic Stabilizotion ond Notionol Policies, a Member of

Parliament is yet to be appointed to the said Cabinet Ministerial portfolio of Finance,

Economic Stabilization and National Policies, and for that reason:

(a) there is no valid decision by the Cabinet of Ministers;



(b) there is non-compliance with the provisions of Article 152 of the Constitution,

Standing Order No. 133 and Paragraph 5(vi) of the "Guidelines on Submission of

Cabinet Memoranda/Notes."

He therefore submitted that this Court cannot proceed to determine the

constitutionality of the Bill in terms of Articles 1,2L and 123 of the Constitution since

due process leading up to the presentation of the Bill in Parliament has not been

followed.

Article 78(2) provides that the passing of a Bill by Parliament shall be in accordance

with the provisions of the Constitution and the Standing Orders of Parliament. The

Guidelines referred to by Mr. Weraduwage are only an informal set of instructions in

the preparation of Cabinet Memoranda, and is outside the purview of Article 78(2). ln

any event, the submission of Mr. Weraduwage that paragraph 5(vi), which specifies

that a Cabinet Memorandum shall be listed only once the observations of the Ministry

of Finance are obtained, has no application as the relevant Memoranda have been

submitted by the Minister of Finance.

The learned Deputy Solicitor General, whilst submitting that a Minister of Finance does

exist, submitted that in any event, the appointment of a Minister of Finance is within

the executive power of the President, and therefore forms no part of the legislative

process and is outside the jurisdiction conferred on this Court by Article 121.

Articles 44(1) and (2), as it stood prior to the 21't Amendment to the Constitution, and

re-produced below, are relevant in considering whether a Minister of Finance did exist

at the time the Cabinet of Ministers considered the Bill.

Article 44(1)

" The President sholl, from time to time, in consultation with the Prime Minister, where

he considers such consultotion to be necessory -

(o) determine the number of Ministers of the Cobinet of Ministers ond the Ministries

ond the ossignment of subjects ond functions to such Ministers; and



(b) oppoint from omong the Members of Porlioment, Ministers to be in chorge of the

Mi nistries so d ete rmi n ed."

Article 44(2)

" The President mdy assign to himself any subject or function ond shall remain in

charge of any subject or function not ossigned to any Minister under the provisions

of parograph (1) of this Article or the provisions of paragroph (1) of Article 45 ond moy

for thot purpose determine the number of Ministries to be in his chorge, ond

accordingly, ony reference in the Constitution or ony written low to the Minister to

whom such subject or function is ossigned, shall be reod ond construed as o reference

to the President" [emphasis added].

The cumulative effect of Article 44(1) and (2) is that (a) while the President may assign

any subject or function to himself, (b) the President shall remain in charge of any

subjects or functions not assigned to any Minister. Thus, Article a {\ makes it clear

that the President can hold a ministerial portfolio in one of the two ways specified

therein.

By a notification published in Gazette Extraordinary No. 2289143 dated 22nd July 2022,

the President, acting in terms of Article aa(1)(a) of the Constitution, had determlned

the number of Ministers of the Cabinet of Ministers and the Ministries and the

assignment of subjects and functions, and Departments, Public Corporations and

Statutory lnstitutions to the said Ministries. The said notification stipulated further

that:

"All such subjects ond functions ond Departments, Public Corporations ond

Statutory lnstitutions thot are not specifically ossigned to ony Minister will

continue to remoin in my charge as the President."

The Schedule annexed to the said notification includes the Ministry of Finance,

Economic Stabilisation and National Policies, which has been vested, inter olio,wilh
the duty of "Formulotion, implementation, monitoring ond evoluotion of policies,

progrommes and projects, in relotion to the subjects of Finonce, Economic Stobilizotion



ond Taxotion." lt is observed that the VAT Act is one of the many laws that are to be

implemented by the Minister in charge of the said Ministry.

By a further notification published in Gazette Extraordinary No. 2290/17 dated 26th

July 2022, the President, acting in terms of Article 44(1)(b) of the Constitution, had

appointed twenty three Ministers and assigned to such Ministers the Ministries

mentioned against their names. The portfolio of Finance, Economic Stabilization and

National Policies has not been assigned to any Minister. When the aforementioned

notifications are considered together, it is clear that the President has retained to

himself the portfolio of Finance, Economic Stabilization and National Policies, as

permitted by Article 44(2) and the President therefore is the Minister of Finance.

ln these circumstances, we are not in agreement with the submission of the learned

Counselfor the Petitioner that a Minister of Finance did not exist at the relevant time.

Compliance with Article 152 of the Constitution

Article L52 of the Constitution reads as follows:

"No Bill or motion, outhorising the disposal of, or the imposition of charges upon,

the Consolidoted Fund or other funds of the Republic, or the imposition of ony tox

or the repeol, ougmentotion or reduction of ony tox for the time being in force
shall be introduced in Porlioment except by o Minister, ond unless such Bill or

motion hos been approved either by the Cobinet of Ministers or in such monner

os the Cobinet of Ministers moy outhorise."

Standing Order No. L33 provides as follows:

"Porlioment sholl not proceed upon the considerotion of any motion, Bill or

omendment thereto outhorizing disposol or imposition of charges upon the

Consolidated Fund or other funds of the Republic or the imposition of ony tox or

the repeal, ougmentation or reduction of ony taxfor the time being in force unless

introduced by o Minister of the Cobinet of Ministers who shall, before moking

such motion, introducing such Bill or moving such omendment, signify to
Porlioment the approvol of the Cabinet of Ministers to such motion, Bill or



omendment. An indicotion on the order poper of porlioment thqt ,,cabinet

approvol is signified" shall be deemed sufficient in complionce to this
requirement" Iemphasis added].

ln the Value Added Tax (Amendment) Bilt [Decisions of the Supreme Court on
Parliamentary Bills (201.6-201,7), Vol. x|il,57 at pages s9-601 this court, having
considered the above two provisions, held as follows:

"The combined effect of Article 152 reod with standing order 133 mokes
obundontly cleor thot prior to the presentotion of o Bitt in parliament, it
mandatory thot:

The approval of the Cabinet of Ministers on such Biil hos to be obtained;

when introducing, the Bill hos to signify to porliament the opprovol of the
Cobinet of Ministers; and

(iii) The Bill hos to be introduced to porlioment by a Minister."

The learned Deputy Solicitor General submitted that:

(a) on 30th May 2022, the cabinet of Ministers had approved the Cabinet
Memorandum dated 28th May 2022 submitted by the then Minister of Finance,
Economic Stabilisation and National Policies, seeking inter olia to increase the
VAT rate from SYoto 1,2%; decrease the VAT threshold from Rs. 300 million to Rs.

L20 million per annum; and remove the exemption on condominlum residential
accommodation;

(b) on 30th August 2022, the Cabinet of Ministers had approved the Cabinet
Memorandum of the same date submitted by the Minister of Finance, Economic

Stabilisation and National Policies, seeking inter olio to implement the revision of
the VAT rate specified in the lnterim Budget,2022;

(c) On 12th September 2022, the Cabinet of Ministers had approved the Cabinet
Memorandum dated 5th September 2022 submitted by the Minister of Finance,

it

/s

(i)

(ii)



Economic Stabilisation and National Policies, seeking inter olio to further lower

the VATthreshold from Rs. 120 million to Rs. 80 million per annum;

(d) On 22nd September 2022, the Cabinet of Ministers had approved the Cabinet

Memorandum of the same date submitted by the Minister of Finance, Economic

Stabilisation and National Policies, and the draft Bill to amend the VAT Act that
was annexed to the said Memorandum.

Thus, it is clear that the Bill itself had been presented to the Cabinet of Ministers by

the Minister of Finance, Economic Stabilisation and National Policies, and that the

Cabinet of Ministers have approved the amendments that are now sought to be

effected by the Bill to the VAT Act, and the Bill itself.

Furthermore, (a)the Order Paper of Parliament for 18th October 2022,which has been

produced with both petitions, confirms that at the time the Bill was introduced to
Parliament, the fact that such Bill had been approved by the Cabinet of Ministers had

been signified to Parliament; (b) the Bill presented in Parliament contains an

endorsement that it has been presented by a Minister on 18th Oclober 2022.

ln the above circumstances, we are satisfied that the Bill complies with the provisions

of Article 1,52 of the Constitution.

Clause 4 of the Bill

We shall now consider the submissions of the learned Counsel for the Petitioners in

relation to Clause 4, which proposes to remove the exemption from VAT in the supply

of any condominium residential accommodation.

The 2nd and 3'd Petitioners in SC (SD) Application No. 62/2022 are the Chairman and

Secretary, respectively, of the Condominium Developers Association of Sri Lanka. The

1't Petitioner in the said application and the Petitioner in SC (SD) Application No.

63/2022 are persons who had entered into agreements to purchase condominium

residentia I accommodation.

At the time the VAT Act was introduced in 2002, the supply, lease or rent of residential

accommodation was exempt from VAT in terms of item (xxiii) of the First Schedule to



the original VAT Act. The only exclusion was the supply of residential accommodation

by an enterprise that had entered into an agreement with the Board of lnvestment

and where the total cost of the project relating to such agreement was not less than

USD 1-0 million and the project related exclusively to the said supply, lease or rental.

Thus, a mixed development project was exempt from VAT. The provisions of the Value

Added Tax (Amendment) Act, No. Lt of 201-5 extended VAT liability to mixed

development projects, by excluding projects that related exclusively or partially to

residential accommodation from the exception to the VAT exemption (ltem (xi)

porogroph (b), Port ll, Schedule l).

The Value Added Tax (Amendment) Act, No. 20 of 201,6 granted an exemption from

VAT only on the supply of residential accommodation after l-'t November 2016. Lease

and rent of residential accommodation were therefore made subject to VAT. (ltem (xi)

porograph (b), Port ll, Schedule l)

The Value Added Tax (Amendment) Act, No. 25 of 201.8limited the application of the

above position to the commencement date of the 2018 Act (1-6th August 2018). lt then

proceeded to provide that from 1't April 2019 the following would apply:

(a) Lease or rent continued to be subject to VAT;

(b) The supply of residential accommodation not relating to condominium housing

was exempt;

(c) The supply of condominium housing in any projects where the cost of any single

housing unit in that project was not more than Rs. 15 million was exempt.

Therefore, the supply of condominium property where any single unit exceeded Rs. 15

million was liable to VAT. The said threshold was increased to Rs. 25 million by the

Value Added Tax (Amendment) Act, No. 19 of 201,9 and was applicable until 1't

December 2019.

The 20L8 Act appears to have inadvertently not made any provision for the period

commencing from 16th August 2018 to 1-'t April 2019. However, the 2019 Amendment

extended the application of the provisions introduced in 2016, until just prior to L't

l0



April 2019' The 2019 Amendment also exempted the foilowing categories of thesupply of residential accommodation:

(a) The sale of a condominium housing unit where a notariaily executed agreementto sell had been executed prior to the date of commencement of the 2019 Act(31't October 201,9);

(b) The sale of a condominium housing unit where a certificate of conformity hadbeen issued prior to the date of commencement of the 201g Act.

ln terms of the Value Added Tax (Amendment) Act, No. 9 of 2o2r,from r..t December20i-9' the supply of all residential accommodation, other than rease or rent, has beenexempt from the payment of VAT. Thus, all supplies of condominium residentialaccommodation regardless of the value of any unit in the project were exempt fromVAT.

It is therefore clear that while the suppry of residential accommodation hasconsistently been exempt from VAT, the legislature has from time to time thought itfit to exempt from VAT, all or some categories of condominium residential
accommodation.

clause 4 of the Bill (read together with the amendment that is proposed to be movedat the Committee stage of Parliament to clause 4 with regard to the date) seeks toremove the aforementioned exemption from VAT referred to in part il of the Firstschedule to the Act' relating to the supply of condominium residential accommodationwith effect from 1't December 2022.rhe resurt is that from r.,t December 2022thesupply of condominium residentiar accommodation wourd no ronger be exempt fromVAT' The supply of a condominium residential accommodation after r,,t December2022 would therefore be liable for VAT.

The compraint of the petitioners representing the Condominium DeveropersAssociation is that the imposition of VAT would result in an increase in the cost ofcondominium residentiar accommodation, thus affecting sares and an eventualslowdown of the construction industry which employs a large majority of its workforcefrom poor and marginalised segments of society. The complaint of those petitioners

lt



who had entered into agreements for the purchase of condominium residential

accommodation is that they entered into such agreements based on their financial

capacity in order to achieve their lifelong goal of owning a house, and that the effect

of Clause 4 would be to increase the cost of such accommodation, which additional

cost would be beyond their means. ln essence, the complaint of all Petitioners is that

the removal of the said exemption is unfair and would affect them financially.

Date of Supply

Responding to the submission of Mr. Weraduwage that Clause 4 seeks to impose VAT

on the total purchase consideration that had been agreed with the developer even

though part of the agreed purchase consideration has already been made, the learned

Deputy Solicitor General submitted that in terms of Section a(5) of the VAT Act, the

time of supply in an agreement which provides for periodical payments (other than a

hire purchase agreement) would be when the payment is due or when the payment is

received, whichever is earlier. He submitted further that this position is made clear by

the use of the words, " if such supply has token ploce on or ofter December 7, 2022 ," in

Clause aQl of the Bill and that accordingly, VAT shall be charged only on payments

made after 1't December 2022. Therefore, while any sums of money paid to a

developer in terms of a Sale and Purchase Agreement for the purchase of a

condominium unit prior to L't December 2022 will not be liable for VAT, it is only

payments that fall due after 1't Decembe r 2022 that will be liable for VAT.

Article 14(1)(h)

Dr. K. Kanag-lsvaran, President's Counsel, appearing for the Petitioners in SC (SD)

Application No.62/2022 presented two arguments before us.

The first was that while the Universal Declaration of Human Rights recognises that,

"everyone hos the right to own property olone os well os in ossociotion with others", in

terms of Article 14(1)(h) of the Constitution, every citizen is entitled to choose his

residence within Sri Lanka. lt was therefore sought to be argued that the imposition of

VAT affects the fundamental right guaranteed by Article 14(1)(h), and hence, Clause 4

requires to be passed by the special majority of Parliament. We are of the view that

while the imposition of VAT on the supply of condominium residential accommodation

t2



is an issue that relates to the affordability on the part of a citizen to purchase such

accommodation, it certainly does not take away the right of a citizen to own property,

nor does it fetter or restrict in any manner the right of a citizen to choose his residence

within Sri Lanka.

Article 27 - Directive Principles of State Policv

The second argument of Dr. Kanag-lsvaran, PC was based on (a) Chapter Vl of the

Constitution, titled 'Directive Principles of State Policy and Fundamental Duties'

comprising of Articles 27 * 29, and (b) more particularly Articles 27(1) and 27(2)(c),

which are re-produced below:

Article 27(1)

"The Directive Principles of Stote Policy herein contoined shall guide Parlioment, the

President ond the Cobinet of Ministers in the enoctment ol lows and the governance

ol Sri Lonko lor the establishment of o just ond free society" [emphasis added].

Article 27(2)(c)

"The State is pledged to estoblish in Sri Lonko o Democratic Sociolist Society, the

objectives of which include -

(c) the reolisotion by all citizens of on odequate stondord of living for themselves

ond their fomilies, including odequote food, clothing ond housing, the continuous

improvement of living conditions ond the full enjoyment of leisure ond sociol and

cu ltu ro I opportu nities;" [emphasis added]

ln order to place in perspective the said submission, it is perhaps important to state

that in terms of Article 29, "The provisions of this Chopter do not conf er or impose legal

rights or obligations ond ore not enforceoble in ony court or tribunol. No question of

inconsistency with such provisions sholl be raised in ony court or tribunol."

While correctly conceding that the Directive Principles of State Policy are

enforceable, Dr. Kanag-lsvaran, PC nonetheless submitted that this Court has held

the Directive Principles of State Policy are the conscience of the Constitution

not

th at

and
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provide important guidance and direction to the various organs of the State in the

enactment of laws. He submitted further that the Rule of Law requires the legislature

to be guided by the said Directive Principles of State Policy in the enactment of laws,

and the manner in which a financial burden has been imposed on the Petitioners by

this Bill is contrary to the Rule of Law and is therefore a violation of Articles 3 and 4 of

the Constitution.

Dr. Kanag-lsvaran, PC cited the judgment in Seneviratne and Another v Universitv

Grants Commission and Another l(1,978-79-80) 1 Sri LR 1821 where Wanasundera, J

referring to the role played by the Directive Principles of State Policy stated as follows

at pages 2L4-21,5:

"ln Kesovonondo Bharoti v. State of Kerolo [AlR 1973 SC 1461] oll the Judges

constituting the Bench had in one voice given the Directive Principles a place of

honour in the Constitution. The Directive Principles, they soid, "constitute the

conscience of the Constitution." ln Stote of Kerola v. Thomos, [AlR 1976 SC 490]

Fozal Ali, J., observed -

"ln view of the principles adumbroted by this Court, it is cleor thot the Directive

Principles form the fundomental feoture and the sociol conscience of the

Constitution ond the Constitution enjoins upon the Stote to implement these

Directive Principles. The directives thus provide the policy, the guidelines ond

the end of socio-economic freedom ond Arts. L4 ond 1"6 are the means to

implement the policy to ochieve the ends sought to be promoted by the

Di re ctive P ri n ci pl es." "

Justice Wanasundera went onto state as follows:

"lt is o settled principle of construction that when construing a legal document

the whole of the document must be considered. Accordingly, all relevont

provisions of the Constitution must be given effect to when o constitutionol

provision is under considerotion ond, when relevont; this must necessorily include

the Directive Principles. lt hos been soid thot the Directive Principles ore in the

noture of on instrument of instructions which both the Legisloture ond executive

must respect ond follow. The expressive longuoge in the obove citotions is

t4



intended to emphosise the foct thot these provisions ore port ond porcel of the

Constitution ond thot the courts must take due recognition of them ond moke

proper allowance for their operation ond function."

ln Re Thirteenth Amendment to the Constitution Bill [Decisions of the Supreme Court

on Parliamentary Bills (1987) Vol. lll 211 two important but contrasting observations

relating to the effect of the Directive Principles were made.

The first was by Sharvananda, CJ who delivered the opinion of the majority, who stated

[at page 35] that, "True the Principles of Stote Policy ore not enforceable in a court of

law but thot shortcoming does not detroct from their value as projecting the oims ond

aspirotions of o democratic government." Wanasundera, J delivering the minority

judgment stated [at page 57] that, "While the lndion Courts hove leoned on these

principles to resolve motters of doubt, I do not think thot they should have ony

controlling effect on any provision of the Constitution. These Directive Principles ore

reolly ethicol or morol principles to guide the Stote. lf any kind of legal importance is

to be given to them, this would moke the constitution unworkoble."

More progressive views as to the role of the Directive Principles of State Policy have

been taken by this Court in later years.

ln Haputhanthirise and Others v Attorney General [(2007) 1 Sri LR 101], Sarath Silva,

CJ held that:

"The limitotion in Article 29 which stotes thot the provisions of Chopter Vl are not

justiciable would not in my view be o bor ogoinst the use of these provisions to

interpret other provisions of the Constitution. ... Hence the restriction odded ot

the end in Article 29 should not detroct from the noble ospirotions ond objectives

contoined in the Directive Principles of Stote Policy, lest they become os illusive

os o mirage in the desert."

The above position was reiterated in Watte Gedara Wiiebanda v Conservator General

of Forests and Others [(2009) 1 Sri LR 337 at 356] when this Court stated that,

"olthough the Directive Principles of Stote Policy ore not specificolly enforceoble

ogoinst the Stote, they provide importont guidance and direction to the vorious

l5



orgons of State in the enoctment of lows ond in corrying out the functions of good

gove rno n ce." [emphasis added]

ln Kirahandi Yeshin Nanduia De Silva and Another v. Sumith Parakramawansha and

Others tSC (FR) Application No.50/2015; SC minutes of 2nd August 2017), Priyantha

Jayawardena, PC, J observed as follows:

"The effect ond the opplicobility of Directive Principles have been considered by

Justice S. Shorvononda in his book titled Fundomentol Rights in Sri Lonka (A

Commentary) ot poge 55 where it stotes:

"Although [Directive] principles ore expressly mode unenforceoble, thot does

not offect their importonce ond relevance. They ore os importont as the

fundamentol rights of an individuol. They ore relevant considerations in the

enoctment of laws. They represent the aspirotions ol the people in Sri Lonka.

There is no disharmony between directive principles ond the fundomental

rights os they complement each other in aiming ot the some goal of bringing

obout o social revolution ond the estoblishment of a welfare stote. These

principles ore constitutionolly binding on the Stote, even though they ore not

enforceoble but ore only to be token into occount in determining the volidity

of o law. Hence, to determine the ambit and dimension of fundomentol rights

and what kind oI restrictions that con be legitimotely imposed on them by

low, the directive principles set out in Article 27 are relevont." [emphasis

addedl

It is clear that what has been laid down as the Directive Principles of State Policy are

noble and laudable objectives that shall guide the legislature and the executive not

only in the enactment of laws but also in the governance of the Country in order to

establish a just and free society. The Principles, although directory, are indeed the

conscience of the Constitution and would be instructive when they are used to

interpret other provisions of our Constitution, or to determine the ambit and

dimension of fundamental rights and what kinds of restrictions can legitimately be

imposed on them by law.

t6



As pointed out by the learned Deputy Solicitor General, the use of the words,'all

citizens' in Article 21(2)(c) makes it clear that it is a pledge that the State has made to

each and every citizen of this Country that its objective is to ensure an adequate

standard of living for all citizens and their families. This pledge is not directed at an

individual, a few of its citizens or to a class of persons but to all citizens. To claim that

in the enactment of laws, the State must give preference to one group of persons - in

this instance those who purchase condominium residential accommodation - over

and above the rights of the rest of the citlzens, without any basis to grant such

preferential treatment, is not only unconstitutional but untenable.

Although it was submitted by Dr. Kanag-lsvaran, PC that the genesis of the Bill is

irrelevant, the wording of Article 27(2)(c) brings into focus the submission made bythe

learned Deputy Solicitor General that the amendments to the VAT Act are being

brought in to generate the much needed revenue to overcome the present economic

circumstances faced by Sri Lanka, direct economic activity to the general welfare of

society and thereby improve the living conditions of all citizens. This position of the

learned Deputy Solicitor General needs no elaboration at this juncture, suffice to state

that as at2021,, (a) the revenue to GDP ratio is 8.7%; (b) the budget deficit is 1.2.2% of

the GDP; and (c)the debt to GDP ratio is at1,O4.6%.

The learned Deputy Solicitor General submitted that the fundamental truth is that the

primary source of revenue for the State is the money which people earn themselves.

He submitted further that in order to provide all citizens with an adequate standard of

living and continuously improve the living conditions of its People, as well as achieve

the other Principles set out in Article 27(2) and meet its expenditure, the State requires

money, which can be generated inter olio by borrowing the money of its people or by

resorting to foreign borrowing, by imposing taxes, charges, duties, levies, royalties

etc., or by charging the people more for the services provided by the State. The learned

Deputy Solicitor General therefore submitted that the Bill, while giving effect to the

Government's overall taxation policy, is entirely consonant with the objective of the

State to provide an adequate standard of living for its people and establish a just

society, even though the proposed amendments in Clause 4 impose additional

financial burdens on a selected few.
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Control of Parliament over Public Finance

We shall now consider if the imposition of a tax is contrary to the Rule of Law and is

therefore a violation of Articles 3 and 4 of the Constitution.

ln terms of Article 148 of the Constitulion, "Porlioment sholl hove full control over

public finonce. No tox, rote or ony other levy sholl be imposed by ony local outhority or

any other public authority, except by or under the outhority of o low possed by

Porlioment or of any existing low."

That the expansion of the tax regime, including the policies and methodologies that

underpin such legislation is within the fullcontrolof Parliament has been emphasised

by this Court over the years in several determinations.

ln the lnland Revenue (Amendment) Bill [SC (SD) Nos. 1-312021; at pages 6-7], it was

held that:

"lt is on established principle thot, in fiscol Legislotion, the Legislature has the

greatest freedom of classification in imposing liability and granting

concessions, and such clossificotions in imposing liobility or gronting concessions

hove not been held inconsistent with Article 1-2(1) of the Constitution." [emphasis

addedj

A similar view was expressed in the Inland Revenue (Amendment) Bill [Decisions of

the Supreme Court on Parliamentary Bills (2004-2006), Vol. Vlll,29 at page 311, where

this Court stated as follows:

"lt is cleor from the observotions made consistently by the Constitutionol Court

ond this Court that in revenue matters in making clossilicotions for the purpose

of granting concessions or imposing liability there is a wide discretion. These

meosures ore taken not only to raise resources necessory for the State but also to

direct economic octivity projected to the generol welfore of society. Such

measures would be considered as inconsistent with Article 72 of the

Constitution only if they are manifestly unreasonable or discriminatory ..."

[emphasis added].
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ln the Valued Added Tax (Amendment) Bill [Decisions of the Supreme Court on

Parliamentary Bills (2016-2017), Vol. Xlll,76 at pages 78-791, this Court, addressing an

amendment that sought to remove an exemption which was previously afforded to

"heolthcare services provided by medicol institutions or professionolly qualified

persons," stated as follows:

"As we observed, in taxation motters, it is well estoblished thot the legisloture

has the greotest freedom in clossificotion. The State hos o wide discretion in

selecting the persons, or objects it will tox ond a Statute is not open to qttock on

the ground thot it toxes some persons or objects ond not others. The law

undoubtedly is that the sovereign power of toxation is absolute, thot it could

be exercised up to any limit, that the determination of thot limit is for the

legisloture ond not for the Courts. Legislotive meosures which Porliament

intends to introduce in the exercise of its legislotive power to pass tox stotutes,

could be considered os being in violotion of Article 12 of the Constitution only

where such meosures ore manifestly unreasonoble or monifestly discriminotory.

Other than in such strictly limited circumstonces, it is no part of the function of a

court to inquire into the exercise of legislotive power of toxotion with regord to

the amount or persons or property on which o tax is imposed" [emphasis added].

ln the Special Goods and Services Tax Bill [SC (SD) Application Nos. 1-9/2022; at pages

9-10] it was held that:

"lt is importont that this Court places on record its view thot (o) formulotion of

policy is very much the prerogotive of the Executive and the Legisloture, (b) it

oppeors thot the declored purposes for which the Bill is sought to be enocted

(explained to this Court by the learned DSG) is very much in nationol ond public

interests, (c) it is within the exclusive domoin of the legislotive power of

Parlioment to convert policies into legislotion, ond (d) it is not the intention of this

Court nor does it possess the jurisdiction to opprove, critique or quosh policies

adopted by the Executive ond the Legisloture or comment regarding their

oppropriateness in comporison with what the Court believes to be in notionol ond

public interests.
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Following on with the comment made by the Supreme Court in the Notion

Building Tox (Amendment) Bill ISC (SD) i4/2016], it is necessory for this Court to

observe thot this Court is devoid of jurisdiction to comment on the prudence or

otherwise of o porticulor policy formuloted by the Executive ond sought to be

converted into legislation by the enactment of o low by Porlioment."

The caution that should be exercised when considering fiscal legislation was discussed

in the Surcharse Tax Bill [SC (SD) Application Nos. L9-21/2022, 23-29/2022), where

this Court cited the following passage from the opinion of the Supreme Court of the

United States of America in San Antonio lndependent School District v Rodriguez

[(1973)411 US 1 at page 41"]:

"No scheme of toxotion, whether the tax is imposed on property, income, or

purchoses of goods ond services, hos yet been devised which is free oJ oll

discriminotory impoct. ln such o complex areno in which no perfect olternotives

exist, the Court does well not to impose too rigorous stondard of scrutiny lest oll

locol fiscol schemes become subjects of criticism under the Equol Protection

Clouse."

The position therefore is clear. This Court has consistently taken the view that the

latitude given to the legislature to impose taxes is wide and that any decision to tax or

exclude from tax any person/s would not give rise to an issue of constitutionality,

except where the Bill transgresses the fundamental principles of equality without a

rational nexus to the objective of the law or where such amendments are manifestly

unreasona ble or manifestly discrimi natory.

Dr. Kanag-lsvaran, PC strenuously urged this Court, being the watchful guardian of the

Constitution, and of the fundamental rights of the People to adopt a more pragmatic

approach when examining the Bill and to consider Clause 4 in the context of the

hardships that would be faced by the Petitioners if the exemption is removed as

proposed by Clause 4. He went one step further by proposing that this Court impose

the threshold over which condominium residential accommodation would be liable for

VAT, similar to what was done by the legislature in 2018 and 2019 through the

Amendment Acts.
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ln support of his submission, Dr. Kanag-lsvaran, PC referred us to the judgment of this

Court in Seneviratne and another v Universitv Grants Commission [supra; at page

2151 where Wanasundera, J cited with approval the following passage relied on by

counsel for the respondent from the main judgment in Pathumma v. State of Kerala

[AlR 1987 SC77t] which four Judges concurred with:

"Courts interpret the constitutionol provisions ogoinst the social setting of the

country so as to show o complete consciousness ond deep oworeness of the

growing requirements of the society, the increasing needs of the notion, the

burning problems of the day ond the complex issues facing the people which the

legislature in its wisdom, through beneficiol legislation, seeks to solve. The

judiciol approoch should be dynomic rother thon stotic, pragmotic ond not

pedantic, ond elostic rather thon rigid. lt must toke into consideration the

changing trends of economic thought, the temper of the times ond the living

aspirotions ond feelings of the people.""

The judgment in Pathuamma, however, continued to state in the very next sentence

that:

"This Court while octing os o sentinel on the quivive to protect fundomentol rights

guoronteed to the citizens of the country must try to strike a just bolance between

the fundomentol rights ond the larger ond broader interests of society, so that

when such o right closhes with the lorger interest of the country, it must yield to

the latter."

While the Petitioners concede that the Country is facing an economic crisis of

proportions hitherto not seen, the policy of the State in introducing the Bill, as well as

several other revenue-raising legislation with a view to stabilising the economy, have

been carefully set out in the aforementioned Cabinet Memoranda dated 28th May

2022,3}th August 2022 and 5th September 2022. While those who built individual

residential accommodation and were therefore outside the exemption were liable for

the payment of VAT on the goods purchased as well as on services provided, the

conferring of an exemption from VAT on the supply of condominium residential

accommodation resulted in preferential treatment being meted out to the latter.
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Whether the conferment of such an exemption was in accordance with sound

economic policy is not a matterthat falls within the jurisdiction of this Court in terms

of Article 121. What is clear however is that the conferring of an exemption was within

the power of the legislature and its control over fiscal matters. Similarly, the proposed

removal of the aforementioned exemption is also within the power of the legislature

as contemplated by Article 148.

ln the above circumstances, we are of the opinion that the removal of the

aforementioned exemption in terms of Clause 4 is a measure that is being taken to

raise resources necessary for the State and to direct economic activity projected to the

generalwelfare of society and in the greater interests of the citizens of this Country. lt

neither transgresses the fundamental principles of equality nor is it manifestly

unreasonable or manifestly discriminatory. Hence, we are of the opinion that the Bill

is not inconsistent with the provisions of Articles 3,4 and 12 of the Constitution.

Before we conclude, we must state that the wide latitude given to the legislature to

impose taxes on the recommendation of the executive brings with it a whole host of

responsibilities and duties, both for the legislature and for the executive. The

legislature, entrusted with the responsibility of being in full control over public finance

must demand that the executive rationalise to its satisfaction the necessity for a

particular tax and the manner in which the monies raised by such tax would be

expended. The executive on the other hand must, inter olio, act with great

responsibility, manage all resources frugally and without wastage, and ensure that the

monies generated by taxation are used to direct economic activity in such a manner

that would benefit all citizens of this country. ln this context, a greater responsibility

lies on executive and administrative institutions to act in accordance with their

mandate in the performance of their duties. This Court shall continue to exercise its

Constitutional role as the sentinel on the qui vive over executive and administrative

action.

Summarv of the Determination

We are of the opinion that subject to the following amendments being moved at the

Committee Stage of Parliament as proposed by the learned Deputy Solicitor General,

the Bill as a whole is not inconsistent with the provisions of the Constitution:
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elause 3

The insertion of the following proviso after the second proviso in Section 10(1) -
"provirled further, for the purposes of paragraph (vii), the requirement for the

registrat)on shall urise frorn the dote an whieh this (Amendment) Act comes into

operotion""

Clause 4{U

The referenee to "sepfember 30, 2022" to be deleted and substituted with " November

3A, 2022".

elause 4(2)

The reference to "Ocfober L 2A22" to be deieted and substituted with "December 1-,

2A22" 
"

We plaee on reeord our appreciation of the assistance given by the learned Deputy

Solicitor General who represented the Hon. Attorney-General, the learned President's

Counsel and the learned Counsel who appeared for the Petitioners.
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