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A Bill entitled (srtrchargeTaxD 
ltheBill] was published as a Supplement inpartll of

the GovemmentGazetteof Soa February 2o22.It was presented inparltamentby the
Hon'MinisterofFinanceandwasplacedontheorder paperof the parliamentof 2|nd
lebr:aary 2022.



E1even applicattons numbered as above were filed in the Registry of the Supreme
court dwtngthepenod,Zs,a February 2022 and, znd March zozz.Although sc (sD)
No' 29/2022 was filed only on Z'ui March zoLzrthis Court allowed,the petitioner in
that apphcattontobheardon the basisthat Ist March zozzrwhich was the last d,ate
for the filing of appltcaflons as provided.for byArti cle lTl (1) of the Constitution, was
aPublichohday.

The Petitioners in the above applications have invoked the jurisdiction of this Court
in terms of Article 1,2L(1) of the Constitution and.have prayed. for determinations in
terms of Article 1,25 thereof.

The BiIl seeks to impose ataxreferced.to asthe ((Surch argeTax, on:

(a) Any individual, partnership or company, whose taxableincome for the year of
assessment commencinS lst Apnl2020 exceeds Rupees Two Thous and m117ion,
at the tate of twenty-five per cent on the taxable income of such indiwdual,
partnership or company for thatyear:

&) Each company of a Srovp of comparies, of which the aggregate of the taxable
income of all subsidiaries andthe holding company rn that groupof companies
for the year of assessment commencing 1st Apnl ZO2O exceeds Rupees Two
Thousand million, at the rate of twenty-five per centon the taxable income of
each such companyrfor thatyear.

The Bill contains provisions inter alia relating to (a) the furnishing of tax returns in
respect of the Surcharge Tax on a form specified by the Commissioner General of
lnland Revenue [the Commissioner General], (b) the dates on which the Surcharge
Tax must be paid, (c) the applicatton of the provisions of the Inland.Revenue Act, No.
24 of 2077, (1he IRA Act, No 24 of ZO|.T,,) relating to the issuance of assessments,
andthe challenge of such assessments by way of appealsto the Commission er General,
Tax Appeals Commission and as well asby way of an appealto the Court of Appeal,
and (d) the interpretatron of the words, ,group of companies,, ,holding companyr,
'subsidiary' and taxable incomer.
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oncehearingcommence drtheleatned Addrttonalsolicitor Generalsubmitted that she

has received instructions from the Ministry of Finance that certait amendments to the

Bill wilt be moved at the committee stage of Parliament' while the amendments to

the clauses thathavebeen chalTengedby the Petitioners would be rcfened to where

necessary, we would like to refer atthe outset to the amendmentsought tobe effected

to the definition of 'company'which, as the Bill presently stands, was to havethe same

meaningas assigned to the said word in the lnlandRevenue Act, andincluded pension

funds andproident funds. Therearned Addittonal solicitor Generar submitted that

the definition would be amended so that it would not include the following:

a) Any Employees Trust Fund, Provident Fund, Pension Fund, Pension Trust Fund,

GrafiitY or Termination fund;

b) The Employees Provident Fund established underthe Employees Provident Fund

ActNo. 15 of 1958;

c) The Employees Trust Fund established undet the Employees Trust Fund Act No'

46 of 1980;

d) The Ceylon Electricity BoardProvident Fund andthe Ceylon Electricity Board

PensionFundestablishedundertheceylonElectricityBoardActNo'1'7of1'969;

e) Universities Provident Fund established under the universities Act No' 16 of

1978;

Mercantile service Provident sociefy established under the chamber of com-

merce Ordinance;

d Bank of Ceylon Provident Fund established under the Bank of Ceylon Ordinance;

h)HattonNationalBankEmployeesProvidentFundestablishedbytheHattonNa-

tional Bank;



People's Bank Pension Trust Fund established under the peoplers Bank Act No.

29 of 7961,;

Snl,ankaCentralBankEmployeesPensionfu ndestablishedundertheMonetary
Law No. 58 of 1,949'

k) Snl,anka Telecom Provident Fund established by Sri LankaTelecom pLCl

National Insurance Trust Fund established under the Nationallnsurance Trust
FundActNo.28 of2006;

Bank of Ceylon Pension Trust Fand,2Ol4 (POST 96) established under the Trust
Otdtnance;

n) Any provident fund or contnbutory pension scheme approved.by the Commis-
sioner Genetal of I'abour in terms of the Employees Provident Fund Act No. 15

of 1 958.

T"helearned President's counsel appeaingfor the petitioner in sc (sD) No. zz/zozz
submitted that the above undertalongof the learned. Addittonalsolicitor General ad,-

dresses the concerns of the Petitioner represente dby him, and tnthose circumstances,
thathe has received instructions not to proceed with the said. appltcatron.proceedings

of the said D eterminatton w ere accor diirgly term inated.

Tt'rclearned Additional Solicitor General submitted that the Bill must be read, andun-
derstood in its proper context and. inited this Court to consider at the outset, the
necessity for the imposition of the Surcharge Tax.

Thelearned Additional Solicitor Generaltracedthe roots of the issue that is sought to
be addressedby the imposition of the Surcharge Tax to the Budgetspeeches of ZO2O,

2027 and 2022.In the Budget Speech 2O2O delivered on 77th November ZOZO, the
Ministerof Finance hadreferredtothe WorldEconomic Outlook [ZOtnOctober ZO2O],

where the Internattonal Monetary Fund (IMI) had forecast that due to the uCorona

j)

m)
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pandemic", almost all the major economies in the world have recorded, negatye
growth rates and have seen a conttactton of their economies.

While stattng that Sri lanka is also expected to record. a negativegrowth of 4.5 per-
cent, the Minister had stated that a monumental effort has been made towards the
management of the Covid-19 pandemic with the Government spending around Rs.

7O,OO0 million tnthatrcgardandthepaymentof analTowance of Rs.S ,OOO/- tolow-
income families adversely affectedby the Covid-Ig pandemic.

Thelearned President's Counsel for the petitioner in SC (SD) No. 26/ZOZZdrew our
attenhon to the Annual Report of the Central Bank for the year ZO2O. The following
findings under theheadtngof '(Fiscal policy andGovernme nt9inance, reflectthe true
pictarc of the economy atthe time the said Report was published:

"At tlte turn of tlte year ZOZQ fiscal plicy was focused on reuiring a stagnant
economy. However, with the economic fallout from the COWD-IS pandemic,
tlte fiscal outcome deuiated from expectations, as rellected in the decline of the

Soverulment revenue and a rise in gouernment recurrent expenditure, thereby
widening the budget deficit and raising the outstanding central governruent
debt. Heat4rreliance on domestic sources in financing the budget deficitn 2O2O
retlected tlte impact of extremely challengingglobal market conditions that tim-
ited access to foretgn financing, and the expressed preference of the Government
to reduce the reliance on foreign financing.

The Govetnment implemented measures to lower the tax burden of businesses
and indiuiduals, tltereby sapporting the rebounding of economic actiuity and
enhancing the income of people. Major tax rewsions initiated since late ZOIT
included lowering the income tax rates and the value Added Tax (vAT) rate,
raising the vAT thresltoly' and abolishing the Nation Building Tax (NBT) and
Economic Seruice Cltarge (ESC). These measures were expected to enable a
strong rebound of economic actiuity n spite of their adverse impact on govern-
ment revenue in the near term.



ITte tax concessions introduced at the outset of the COWD- I g pandemic rein-
forced the fisal stimulus measures implemented since late 2OIq fierebymini-
miztng the adverse impact of the pandemic on businesses and indiwduals in
2020. Farther, small and mediurn scale enterprises (SMEs) weregranted uarious
tax relief measures in the form of waivers of income tax arrears, granting of a
grace priod to settle taxes in arears/ default, extension on seizure notices and
extended timelines for taxpaynents and filing tax returns.

Govetntnent reuenue declined in ZOZq both in nominal terms and as a percent-
age of GDP, retlrcting tlte combined impact of sabdued economic petformance
due to tlte COWD-I9pandemic, the tax reuisions implemented from Jate ZOI7,
and tlte tax concessions granted to businesses and ndiuiduals affected by the
pandemic.'

The first tefetence to the imposition of a surcharge taxhad beenmade in the Budget
Speech 2022 presented toParliament in Novemfur 2O2l when it was announced.that:

a) A one-time tax surcharge of 2fpercentisproposed to be imposed onlzersons or
comparues with taxable ttncome over Rupes 2.OOO million for the year of as-
sessment 2O2O,/2O21. Rupees lOO bilIion is expcted to be earned througl this
tax.

D VAT on banks and financial seruice prouiders under supply of financial services
by specified tnstitutions is proposed to be increased to IS percent from I S pr-
cent. Rapes 14 billion is expected to be earned through this tax.

Prior to the said arrnouncement, and durrngthe course of the BudgetSpeech, the Min-
ister of Finance had identtfied the economic situation that the Counfry is faced with
in the following mannen

Tltis Budget is presented at a time when the world is grappting wlth i major
issues..-- The fourth issue is tltat assistance from bi-lateral and multi-lateral
institutions are seuercly limited as was never before in the history. Ihis is mainly
due to the developed countries also being beset with a numkr of internal issues

l
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tltat theyltauegiven priority to resolve. The fifrh issue is the challenge of adapt-
ing to tlte lhew normal" that ltas emerged post the Corona pandemic. We are
faced witlt tlte cltallenges tltat anses simaltaneously from lockdowns, work from
home, price increases, and disruption toglobalproduction networfts. Ihese con-
ditions ltave had a uaryirry impact on each countryr. Ihe impact is worse on
countn'es with trade focused economies, such as ours, compared to those econ-
omies dominated by the manufacturing sector.

As a result, the loss of revenue to the coantty and the Treasury has ben unlike
any other year before. TIte loss to the Treasu4r according to our estimates is over
Rs. 500 billion.

Our annual earnings from tourism amounting to alrnost USD 5 biltion did not
materialize during the last two years. Adequate foreign direct investments have
not llowed into the country. The inllow of worker remittances have also been
somewhat ltmited. Many avenues of earuing revenue locally have also been af-
fected. The gap between tlte expott income and the imWrt expendtture is not
simply a nafional challenge during the past several decades, but it is an unsolved
economic problem.

We aclanowledge tltatpablic finances wilI be severelyimpacted with all sources
of revenue contracting in the face of the Couidpandemic.

Govetnment revenue reduced to 9.2 prcent in 2O2O owing to the impact of the
buid-|9 pandemic. Despite the decline in the government revenue, govern-
ment expnditure has increased. Government reuenue has come to a level which
is insufficient to cover the day-to-day recurrent expnditure. Iherefore, deficit
in the recurrent accoant, i.e. goverrunent revenue over recurreilt expenditure,
as a lrrcentage of Gross Domestic Product has increased to 7.g percent in
202A"

Thelearned Counsel for the Petitioner in SC (SO; 11o. 27 /2022 has in fact submitted.
thatraSri lanlca is curently facing an unprecedented economic and financial crisis.



Following tlte COWD-IS pandemic, Sri Lanlca's foreign reserves ltave severely de-
pleted in the wake of mounting forciSn debt repayrnents, Ioss of foreign employment
remiltances and tlte lack of income from several sectors includirry tourism.

It is in the above ctrcumstancesthatthelearned Addrttonal Solicitor Generalsubmit-

tedthat the policy rattonale for the Bill is Tucid,legitrmate and. clearly in the interests

of meeting the just requrrements of the generalwelfare of a democrafic society.

Thelearne/,' Addittonal Solicitor Generalhande.dover to this Court, a cory of the Cab-

inet Memorandum which (a) draws rcfercnce to the above Budget proposal intro_
duced to strengthen the fiscal positton of the Countty and help regain the economic
actiuities that were affected by the Couid-Ig pandemic, and (b) outlines the salient
features of the Bill. Approval to proceedwith the Bill has been grantedby the Cabinet
of Ministers on 3 l't January 2022. The provisions of Arti cle TlZrwhich requtres that
a BiIl for the imposition of any tax should have the approval of the Cabinetof Minis-
ters has therefore been complied with.

Thus Parliament's constifutional role in exercising full control over public fi-
nancehasbeen initiated and as is provided for in Arti cle 1,48of the Constitution:

"Parliament shalt have full control over pablic finance. No tax, rate or
any other ilerry sltall be imposed by any local authonty or any other public
autltonty, except byor under the authorityof a lawpassed byparliament
of any extsting law."

As has been authoritatively laid down in S.c.s.D. Nos s & 4/ZoOg Appropna-
tion BiII {Decisions of the suprneme court onparhantentaryBills (zo0z-zoog)

atpage45| the Supreme Couri has observedthatunderArlicle 148 ofthe Con-
stifution, there are threevital components that const itateParliamentrs rrfull con-
trol' aver public financernamely:

control over the sources of frnancei.e. imposition of taxes, Ievies, rates

and the like and the creatton of any debt of the Republic;
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ii) Control by way of allocation of public finance to the respective de-
partments and agencies of Government and setting of limits of such

expenditurel

iii) Control by way of continuous audit and check as to due diligence in
pefiormance in relationto (r) and (ii) above.

It is in thisbackdrop of legislative authoity to have full control over finance
thatlegitrmacyisgiven to the rationalein the classification sought tobe attained
by a taxatton Bill and it is axiomahc that Article 12(1) of the Constif4tion pos-

fiilates that equals must be treated equally and. unequals cannot be treated.

equally-Perera v Building lvlatenals Corporatron (ZOOZ) Bm Sg and Dayrawa_

thie and Others v Dr. M.Fernando and Others (Iggg) I Sri LR SZl. tt is in_
grained in Article 1,2 (1) of the Constifuti on that the State is allowed to classify
persons or things for legitimate purposes.

In light of the foregoing, we would consider the grounds on which some core
clauses of the Bill are sought tobe impugned.

Cl:mtgeable Clauses

The principalclauseschargingthe aforesaidobjects of taxation as described are
found in C1ause 2 (1) (a) and (b) of the impugnedbill. It is their constitutio nality
that is putin issue by all Counsel who appeared.for the Petitioners. Along with
it there are other grounds of challenge such as retrospectivity of the Bill that
have been raised before this Couri. In this succinct matrtx the chargeable

clauses could now be evaluated for their inconsistency or otherwise with the

Constifution.

Clause 2(1) of the Bill rcadsas follows:

'a(1) There shall fu leuteS subject to the succeedingprouisions of this Act,
a tax to be called SurcItarge Tax (hereinafterreferred toas ,,the tax? from
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(a) any indiuidual, partnership or company, whose taxable income cal-
culated in accordance with the prouisions of the Inland Revenue Act,
No. 24 of 2OI 7, exceeds rapees two tltousand million, for the year of
assessment commenced on April 1, ZOZq at the rate of twenty ftve
per centum on tlte taxable income of such indtwdual, partnership or
company, for such year of assessment: Prouided howeuer, the income
of a partner derived from a partnership shall not be taken into ac-
count when calculating the taxable income of such partner as an in-
diuidual under this paragraph, if the tax has been paid by the part-
nership on such taxable income; and

(U each companyof agroup of companies, of which the agregate of the
taxable income of all subsidiaries and the holding company in that
Sroap of companies, calculated in accordance with the prouistbns of
the Inland Revenue Act, No. 24 of 2OI 7, exceeds rupees two tlousand
million, for the year of assessment commenced on Apnt I, 2o2e at
the rate of twentyftveWrcentum, on the taxable income of each such
company after deducting the gains and profits from diwdends re-
ceiued from a subsidiary which is part of such taxable tncome of eacl
such company, for suclt year of assessment, notwithstanding that the
taxable income of anyone of such companies does not exceed rapees
two thousand milIion.r,

The learned Additional Solicitor General submitted that she has received in-
structions from the Minisfry of Finance that the Minister of Finance will be
moving to insert the following proviso, after Clause Z(l,)(b), dunngthe Com_
mittee Stage:
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aProwded howerer, if a company is tiable to pay the tax in terms of para-
graplt (b), suclt company shall not be liabte to pay the tax in terms of par-
agraplt (a)."

Upon a teading of the aforesaidclauses it is apparent that cor.poruteentities are
bifurcated into two categones-iz companies which arenot in a groupbuthad,
as a disttnct enttty arrred at the taxable income of more thanRupees 2billion
and companies in a group whose aggregate of taxableincome of allsubsidiaries
and the holding company in the group had. exceeded Rupee s z billion.

Clauses 2 (1) (a) and (b) evenfuate in the above taxation and Clause Z (Z) of
the Bill is emphatic that in calculating the aggregate income of the group of
companies chargedwithliability under Clause Z (l) (b), a loss making subsid_
iary ot any holding company is left out. The interpretation sectio n-Clause 2(g)
of the Bill seeks to assimilate the taxable income of a BOI company to its tax
before profit whilst the expression "taxable income, in regard, to indiwduals,
partnetships and other companies will have the same meaning assigned to it
under section 3 of the IRA, No. 24 of ZO|T.

As could be clearly seen from a readingof the impugned,clauses a threshold of
over Rupees two thousand million (more than Rupees Zbillion) in taxable in-
come in Clause 2 (1) (a) or an aggregate of upees more than 2 billion for a
group of companies in Clause Z (l) (b) has been unambiguous ly laiddown.
while an indiwdual, partnership, or a company which is not part of a group
has been chosen as the objects or persons of taxation in clause z(l)(a), compa-
nies in a Stoup whose aggregate of taxable income exceeds more than Rupees

2billion is chosen for surchargeinClause Z(l)b).

rnfact the word "surcharge" is not definedin the Bill but etymologi callyrinter
alia, 'sutcharge' stands for an addittona! or extra charge or pa4ent. ,Sur-.

charge'is thus supradded charge, a charge over and above the usual dues. In
fact in the Indian cases of D.CJL vs Rajasthan State Elrctricity Board , AIR
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7986 SC 1,1,26; M/s Bisra Stone kme Co. Ltd and Orissa Textile Mitls Ltd. u
Oriss State Electricity ba$ 1, 97 6 (2) SCR 307 the judicialconsensus w as that
a surcharge is in substance an additron to the stipulated rates of tarrff . Though
this is called Surcharge Tax Bill, whatit seeks to le4r is indeed a surtax.Blackrs

l,aw dictionary (70tu Editionrpl6SS) defines surtax to mean an additional tax
imposed on somethingbeing taxed or on the primary tax itself. Therefore, we
arc disinclined to accept the argument that the word ,rsurcharge, usedin the
Act is a misnomer. After allrwhat is in a namera rose by whatever nameyou
call lt will smell as sweet. That is of course in the esthetic sense of describ*g u
rose and.not atax which is always perceived.tobeobnoxiou s and,burdensome.

Both the President's Counsel in S.C. (S.D.) No. 1 g & ZO/ZOZ2 andS.C.(S.D.) No.
26/ 2022 contended that the taxable threshold of Rupees two thous and million
(Rs. 2 billion), is arbitrary and ircahonalbecause the tax rate of ZSo/o will not
apply to any person, company, or partnership earning a taxable income of up
to Rupees 1,,999.99 million.

They both cantrasted the above two clauses of the Bifi z (1) a) and 2 (1) b) vis-
d-vis the taxratesin the First Schedule to the IRA, which imposes anincremental
tax rate. The exclusion of indiiduals, partnerships and companies that posted

taxable incomes of less than Rupe es Zbillionis even describedas astonish ing in
the written submissions filed on behalf of the Petitioner in S.C.(S.D.) No.
26/ 2022. This Court does not find the imposition of the threshold of more than
Rupees 2billion astonishing or unusual.

Undoubtedly the prqgressivity of the tax rates in the First Sche dule to both IR,t
No. 24 of 201,7 and IR (Amendment) Act No. Io of zozl, \r/ere drawnin aidto
support the atgument that a tax free allowance of Rs. 2 billion leaves an
indiwdual, partnership or company posfing a taxabre income of Rs. lrggg.gg
million, uncharged. We pause to make the observation for the moment that
equality can exist only among equals and not unequals. A partitron of Rs 2
billion as the threshold is bound toleave rntact anyonebelow the thresh old and,

t4



provrdedthatthelegrslatweenjoys the comptence in fiscal legislation to create
thresholds and tax rates, the fact that somebody falls short of even one rupee
below the threshold does not make the Law invalid.

As Mr.F.N.Goonewardene the learned Counsel in SC.SD 2T/ZOZZ aptly
descnbed in his oral submissions, equity and taxatron are strangebedfellows. It
is at the border or threshol d that taxahon looks unfafu but in effect taxation is

on all or nothing. Either one pays tax above the threshold or he does not if he is

below the threshold. When one crosses the Rubicon,the tax is irreversible and.

liability is fixed and certainly a difference of one Rupee makes the difference.
Even amanwho has earned just one Rupee more thanthethreshold is obligated,

to pay just as much the man who has earned one Rupee less than the threshold
is not liable to pay. Fiscal legislation is rife with similar examples and, the
existence of such thresholds has not resulted, in the invalidity of those

enactments.Neitherwillit do, inourview, inthecaseof thisBilt. Thepartition
or bordet or thresholdby whatever name you call it makes the fwo classes of
citizens dissimilar and as is demonstrably made clearby the jurisprudence on

taxlegislationrthe legislative act of fixing a rateor threshold does not make the
law invalid. The two classes of citizens are dissimilar as some rise above the

threshold and some fallbelow the threshold.

We hasten to point out at the outset that a comparison with rates of taxation
that prevail for indiwduals is totally misplaced. As would k, evident, the
indiwduals, be it resident or non-resident, who are charged at dtffercnt rates as

their income rises, are dissimilarly situated from those who are sought tobe
charged by this Bill. We would like to state that those who are sought to be

chatged with surcharge by this Bill arc dissimilar not only to those below the
threshold of Rupees 2 billion but also to individuals who pay normal taxes

undet the IRA. They may look alike but they are not doppelgangers in taxation.
Only likes can be likened to likes.
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Now that thelearned Counsel for the Petitioners attempted, a comparison with
the individuals who pay normal taxes under the IRA, it becomes apposite to
analyze that argument.

Prqgressive Taxafron for lndrwduals

This requires an explanatton of the incremental rates of taxahon that prevalls
for individuals as the learned President's Counsel in SC.SD 1,9/ZOZZTSC.SD
20/2022, sc.sD 23/zo2z and sc.sD 26/2022 in unison juxtaposed, the
ptoposed imposition of the surcharge by the impugned Bill vis-d-vis the
progressive system (slab scheme) prevalent under the lnland, Revenue
(Amendment) Act No. 1o of 2021 for payment of taxes by resident and,non-
resident indiwduals. They drew the attention of Court to the progressive system
of taxatron that is reflected in the First Schedule to the Inland,Revenue Act, No.
24 of 2077 (IRA, No. 24 of 2o7z), as amended, by the rnland, Revenue
(Amendment) Act No. 10 of ZOZI, (IR larrrrndment) No. 1O of ZOZI).
Consequent to the passage of IR (Amendment) No. 10 of 202L, the tax rate
leviable on resident andnon-resident individuals on or afterJanuary l, ZO2O is
reflected in the following table.

Inland Revenue (Amendment)
Act No. 10 of 2OZl.

Taxable lncome for a
year of assessment

TaxPayable

Not exceeding Rs. 3
million

60/o of the amount in
excess of Rs. O

Exceeding Rs. 3 million
butnot exceeding Rs.6
million

Rs. 1801000 plus '1,2o/o of
the amount in excess of
Rs. 3 million

Exceeding Rs. 6 million Rs. 540,000 plus 18% of
the amount in excess of
Rs. 6 million
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Item No. '1, in the First Schedule to IRA No. 24 of zol.z, as amended by IR
(Amendment) Act No. 10 of 2021. coald thus be seen to createonly S differcnt
tax tates for reside nt and,non-resid ent individuals. With the cominginto effect
of IR (Amendment) Act No. 10 of 2o2'l,rnormal tax rates for individuals were
changed from those tax rates that prevailed under IRA No. 24 of 2012. At a
glance the norunal tax rates for individualsrbe they residents or non-residents,
thatprevailedprior to the amendment and thereafter, couldbe graphicatly dif-
f er entrated as follows :

NORMAL TA)( RATES _ IAIDIWDUATS

Prior toJanuary"l,,
2020

lst - 6OO,000- 4o/o

2nd- 600,000- 8o/o

Srd - 600,00A- 1,2o/o

Ist-3rO0O,OOO-60/o

2nd - 3,0OO,OOO -'1"2o/o

Onbalance - "18o/o

4th- 600,000 -16%

sth-600,000 -20o/o

Onbalance - 24Yo

Both the tax rates under the two regimes show in contrast the legislatlechoice
of progressivify (as opposed to proportionality or regressiviry) as the most ap-
ptoptiate means of achievingverttcal equity in the income tax (i.e.rof differen-
ttating the tax burdens imposed on tax payers with unequal incomes). Since

the above two tables under IRA No. 24 of Zol,Z and the IR (Amendment) Act
No. 10 of 2021, show progressive taxation, we will take the tax rutes imposed
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by the IR (Amendment) Act No. 10 of 2021to illustrate the concept of progres-

sive taxation. As Joel. S. Newman states in his Federal Income Taxation: Cases,

Problems, and tVlaterials 18- 19 (3d ed. 2OOil):,6progressi ve,, income taxis one

in which the tax rates rise as the income rises.

As the tax rates which have come into effecton or after Janaar! 1, 2O2O show,

any taxable income over rupees 3 million is taxed at 72 per centrwhilst a man

below thistaxable income of rupees 3 million will be paytngtax only at 6 per-

cent. As the income rises high, so does the taxrate.Inother words, the normal

income tax is progressive in the sense that the rates arc graduated, that is, the

rates increase from 6 Wr cent to 1,8 per cent-for those who have a taxable in-
come after havrng exhausted their tax free allowance and other reliefs allowed

under the Act-vide Fifth Schedule to the IRAct, No 24 of 2077 entitled"Quali-
fyrng Payrnents and Reliefs". As is evident the incremental tax rates reach the

top rate of 18 per cent which applies only to taxpayers with taxable incomes of
more than ntpees 6 million. Put in a nutshell, in progressive taxation the pe*
centage Soes up as the income rises. It is to the contrary in proportional taxes-

the percentage does not change as the income goes up. In contrast, a upropor-

tional', income tax ais one in which all taxpayers pay the same percentage of
their income.D

A regressive income tax is one in which "higher-income taxpayers"rwouldpay

a lower rate of tax than lower-inc ome taxpayers. For example, to take individ-
ual A andBrB would pay less than Aunder a regressive income tax eventhough

B may have ten times as much income as A. We do not encounter regressivity

in this case, and therefore it is irrelevant for a discussionbut relevant for pur-
poses of differenttatingbetween the three fypes of taxation. Be that as it may,

the impugned Bill displays progressivi ty in thatthose above a particular thresh-

old of taxable iincome are sought to be taxed with a surcharge whilst anyone

below thatthreshold would notbe so taxed, regardless of the amountof its tax-

able income. However, a noticeable differcnce emerges in the progressivi ty that
we see in the taxes imposed on individ uals, and,the progre.ssivity that this Court
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observes in the case of this 8i11. There are multi-slabs of taxattonin the case of

indiwduals, whereas in the case of the 8i11, just one threshold sepatates those

whoare|tab|etotaxfromthosewhoarenotlriabletotaxatton.

As we said,rthestriking featureof progressivify vnder norma! taxation is that a

person wtro earns a higher taxableincome above aparticular threshold is taxed

at a specifiedrutewhilst the cittzens below the specifi edratedoes not gettaxed

atthatrate.Eotexamp|e,intheprogressivesystemspecifiedintheFirstSched-

ule,therearc6petcent,T2percent,andlSprcentatwhichthresholdsate
set. Up to apo\ntname|y thetaxab|e income which exceeds Rs. 6 million, there

arctaxable rates which are comrnon to both high-income earners and low-in-

come earners. In other words, the taxrates of 6 per cent and 12 pet cent are

common to both high-inco ffLe eatnets andlow-incom e earnerswho fall within

thatrunge. But when thetaxable income rises to more than Rs 6 million' atax

rate of. 78 per cent applies to all those indi.' lduals who have earned morc tlnan

Rs. 6 million.

we can thus see thattnprogressive taxation the percentagebecomes different

when the taxable income Soes up. But the learned President's counsel in the

S.C.(S.D.)26/2o22soughttocomparetheaboveslabsystemwiththethreshold

that is sought tobeachreved in theimpugned Bill andarguedthat the common-

ality of tax ratesfound in the slab system is totally absentfrom the Bill' In the

Bill, there is only one thresh o|d narnely those who earn molt than Rupees 2

billion and those below that threshold' The three slabs prevalent in thetax rates

for individu als atecompletely different from the threshold which simply parti-

tions those earningover Rupees 2 billio n andthose who secur e a taxable income

of less than RuPees 2 billion'

Tlrerefore, the indivi duars on the progressive taxation (the slabs in the First

Schedule) are notidenticalto those who are sought tobe charged with surtax

in this 8i11. It is only likes who could be compared with likes' lncompatables

cannotbe comparcd as they arcdifferent as chalk and cheese' The individuals

i
it

h
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on the system of graduated tax rates found on the First Schedule to the lnland,
Revenue Act stand apart from the class of individuals,partnerships and compa-
nies who are soughttobetaxedin this Bill.

It is only similarly situated tax payers who could be compared, for discimina-
tion and not those who are dissimilarly sifimted. The attempted comparison is
flawedbecause one cannot look at only common features which happen tobe
the same up to some point on the progressive system and, argue that they have
tobe transposed on this 8il1 for it to become valid, or constifutional. tJp to a
point such as where the taxable income becomes Rs 3 million the taxable rate
remains at 60/o under the IRA. Befween the range of Rs 3 million and Rs 6 mil-
lion, a tax rate of '1.2o/o remains the same for those who fall within the range.
These tax rates are certainly common for both low-income earnersand those
who eatnhigher income within therangerbut this commonalifydoes not make
them alike nor coulditbe saidthateverything is equalbetweenthe fwo income
tax payers. As the taxable income soars beyondRs three million, the higher in-
come earnet is asked to pay the higher rate. Tlte percentage becomes different
as the income goes up. ln the last slab which applies to those earning more than
Rs 6 million) a heightened 1.8 per cent applies and, it does not apply to those

who rake in a taxable income below Rs 6 million. In the circumstances, even
in the slab system that is avallable for individualsrone cannot find equality.In
other words, thp taxable income does not stop at Rs. S miltion or 6 million on
the system of progressive taxation. What if the taxableincome rises to Rs lOO

million? Can itbe said in such a situatton that aperson who earns a sum of Rs

3 million canbe equatedto a person whose income is Rs 1oo million?

Therefore, it is crystal clear thatinthe case of individualtaxpayers in the coun-
trY, we deal with differently situated persons as item 1 to the First Schedule

quite unambiguously shows. They are differcnt$ situated not only among
themselves but they are also distinct and apartfrom those indivtdualsrpartner-
ships and enttttes who are sought tobe taxed,via this Bilt. But both president,s

Counsel in S.C. (S.D.) No. 1 9 & ZO/ ZO22 and S.C. (S.D.) No. 26/ ZO2Z sought to
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transpose the above system of prqgressive taxation on the legislative scheme in
the ptoposed bilt which aims, in the view of this Court, at similarly sifimted,
persons who stand s as a classbecause of the threshold of Rs 2 billion.

The sameness or similarity is brough t aboutby the creatton of an idenhcal tax
base for the indiwduals, partnerships and, entities namely, a taxableincome of
more thanRupees 2blllionin the year ofassessmellt commencing on April 1st

2020.

Upon a close scrutiny of Clauses 2(1)(a) and (b) of the Bill, it is clear thatthe
following objects have been chosen for surcharge.

1.Arry indiidualwhose taxable income exceeded Rupees two thous andmillion
(Rs. 2 billion) in the year of assessment ZOZO/2021,.

Z-Any partnetship whose taxable income exceeded Rupees two thous and, mil-
lion (Rs. 2billion) in the year of assessmentZOZO/ZOZ1.

3-A company which is not part of a groupbuthad a taxableincome of Rupees

two thous and million (Rs.Z billion)
4-A group of companies whose aggregate of the taxable income of all subsidi-

aries andholdrngcompanies exceeded Rupees two thous and,mrTlion (Rs.Z bil-
lion). The aggregate is arnved atby the computatron of taxableincome of all
subsidiaries and the holding companie.s. No reference is made to the losses

incurcedby the companies of the group which are in the red.

Once the taxable income exceeds Rs 2 billion in the case of indivtduals, part-
nership and companies, they become liable to be charged at 25 per cenfum on
thefu taxableincome. The companies in this categoryare single economic units
that ate notpart of a group. The companies in a grovp arc dealtwith in Clause
2 (1) (b) of the Bill and for purposes of tiability it is the aggregateof the taxable
income of subsidia rires and, the holding company, that are taken into account in
the computatron of the threshold namely Rs. 2 billion. Once it is found thatthe
taxable income of the group exceeded Rupees 2 billion, a flat rate of 25 per
centam is imposed on the taxableincome of eachsubsidiary and theholding
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company- It has to be remembered that in the computationof the aggregate of
the taxable income of the Brouprloss making companies are left out. This pro-
vision clause 2 (1) (b) was attackedas unconstitttional and,invarid.

We have alteady stated, that the fact of fixing a threshol d. or tax rate does not
make the tax law invalid. Tlte legislative choice of companies in a group for
taxationbecause of the economic superiorify of the companies aggregated to-
gethet would not offend Article 1,2 of the Constifution as authonties demon-
strate. It was strenuously contended that the concept of group taxation is un-
known to Sri I'anka andthe notronalselection of a group is arbitrary and, unfair.
section 60 of the IR Act, No. 24 of 201,7 was cited to this courtas embodying
the ptinciple of separatelegal perconality echoing the everlastrngvalues of the
Saloman pnnciple.

Several Counsel cried foul of what they called ,targeting', of these companies
who had appteciably done well because of the prudent management of these
companies by their Boards of efficient directors in the seat. The budgetspeech
madeby the Minister in charge of the subject of financewas also called in aid,
as indicatle of the so-called selective capture of these persons and entities
within the tax net. It was also argued by Counsel all-round, thatrby way of this
selective tatgetrng,some companies facethe risk of taxliabilityby virtue of the
fact that 51,% of the equity in those companies is held by a holding company.
The Counsel in unison pointed out that the taxable income of a company in a
Stoup runs the'risk of being taxed at Z\o/oregardless of the size of the taxable
income merely because such asubsidiary berongs to a group.

Some counsel went to the extent of classifying the process of aggregation of
taxableincomes of all the companies in a groupas veil lifting. AIl these argu-
ments coalesce into one strandof incomp anbility with Article 1.2of the Consfi-
tution. Mr. Romesh De Silva PC who calle d the surcharge as a maquerade for
a tax also challenged the proposed legislation on the ground of inconsistency



with Art. 13 (6) of the Consfitution which prescribes the prohibitton against ret-
toachve legislation to pnalize acts or omissions that did notconstitgte an of-
fence at the time of the act or omission. There was also the argument proffered
that the surcharge was a penalty.

In the circumstances, the question before this Court is whetherthis Bill falls foul
of Articles "1.2, 13, and 1,4 of the Constitution. The majonty of Counsel argued

that the infringement of these constifutional provisions renders the proposed

imposition of the surcharge offensive of Art.4 (d) of the Constitution and, as

such, the infnngement of Art.4 will result in inconsistency with Art.3 leading
to the imperative requirement of this Bill to be passed by a special majority of
Parliament, andlater approved at a rcferendum.

A determinatton of the Supreme Court on the Special Goods and Sr:nrrceTax

BiIl, S.C (S.D.) 01' - 09/2022 was put forward for the proposition that the in-
fringement of these fundamentalnghtswill result in the Bilt requiring the im-
primatur of a 2/ Srds majority and a referendum. The question arises therefore,
whether the Bill or any provision thereof is inconsistent with the Constitufion

and if so, which provisions of the Consfitution. This Court will now proceed to
assay the provisions of this impugned Bill vis-a-vis the Consti tutronalprovisions

in question.

Article 72

Article 1,2 (1) and (2) of the Constitution go as follows:

(1) A11 persons are equalbefore thelaw and are entitledto the equalpro-
tection of the law.

(2) No cittzen shall be discriminated against on the grounds of race, re-
ligion, langaage, caste, sex, politi cal opinion, place of birth or any one of such

grounds:



As we have saidbefore, the selection of the four categories of individ uals and.
entities who ate liable to pay has been called into question as discriminatory
and unfart But it has to be remembered, that thelegislafure need not taxeyery-
one in otder to tax someone. As the Supreme Court of lndiahas aptlyobserved
*It is well settled that a statate does not have to tax ever:5rthrng in order to tax
something. It is allowed to pick and choose districts, objects, persons, methods
and even tax rates for taxatron if it acts reasonably" per HedgeJ in S.K Datta v
lawrene,I.T.R (1963) 68 ITT.ZZZ.

These corc pinciptes in rcgard to fiscal legislation have been repeatedly em-
phasized in Sri Lankanjurisprudence. Before we turn to the Sri Lankan cases,
an excursus on these principles vis-a-vis Artj2 of the Constituti on demands
consideration.

Though ta.xinglaws are not outside Article 'LL,howeverrhawng regardto the
wide vanety of diverse economic criteria that gointo the formulation of a fiscal
policy,the legislahrre enjoys awidelahtadeinthemaLterof selection of persons,
subject-mattet, events, etc., for taxatron. The tests of the vice of discrimin ation
in a taxtnglaw ate, accordingly, Iess rigorous. In examin ing the allegations of
a hosfile, discriminatory treatment, what is looked into is not its phraseology
but the teal effect of its provisions. If there is equality and, uniformity within
each grouprthelaw would notbe discriminatory.

We observe that the previous determinations of this couri on the matter have
petmittedthe legislatures to exercise an extremely wide discretion in classifying
items for taxpurposes, so long as it refrains from clearand hosiile discrimina-
tron against particular wrsons or classes. But, with all this latitude, certain fu-
reducible desidetata of equality shall govern classifications for differenhal
tteatmentintaxattonlaws as weII. The classi ficahonmust berationaland,based
on some qualities and characterisfics which are tobe found in altthe persons
gtoaped together and absent in the others left out of theclass. But this alone is
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not sufficient. Differentia must have a rationalnexus with the objectsought to
be achievedby thelaw.

The State, in the exercise of its Governmental powe4hasrof necessify, to make

laws operatrng differcntly in relation to different groups or class of persons to
attain certain end,s and' must, thereforerpossess the power to distinguish and
classify persons or things. It is also recognized thatno precise or set formulae
or doctrinaire tests or precise scientific principles of exclusion or inclusion are

tobe applied. The test could only be one of palpable arbitradness applied in the
context of the felt needs of the times and sooietal exigencies inform edbyexpe-

rience. The pressing needs of the timehave abeady beenbrought home to this
Court by rcfetence to the speech of the Minister of Finance.In fact thelearned.

President's Counsel Mr.lJdithaEgalahewa adverted,to the case of peppr v rlart
(1992) 3 wLR 1'032; (1993) 1 AII ER 42 andinvited this Couri to infer the

selective targeting of 62 companies attempted by this proposed Bill. Undoubt-

edly the House of Iords in 1992by a 6:7 decision decidedfo allow references

to be made to Hansatd in limited circumstallces. Reference to parliamentary

matenals would be allowed where:

i) legislation is ambiguous or obscure or leads to absurdity;

ii) the mhterial telied upon consists of one or more statements by Minis-
ter or of the promoter of the Bill, together if necessary with such other

Parliamentary matenalas is necessary to understand such statements

andtheir effect;

iii) the statements relied upon arc clea4

The statement of rnrdBndge is worth noting atpage loggH,wtR.
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It should be only be peruitted in rarc cases where the uery issue of
interpretation which the courts arc called on to rcsolve has been

addtessed in ParJiament debate and where the promoter of the

legtslation has ruade a clear statement directed at that uery issue that

reference to Hansard should permitted.

In Peppr u IIart bupra) the House of Lords was not dealingwith a speech

made by a lvhnister on an appropriation bill but rather it was a provisio n in a

7aw that came up for interpretation. The statement sought tobe rclied upon was

in the introduction of the bill and in such a situafion there is no such

convergence between the appropriation bill and this bill which has just been

placed on the order paper. Assuming without conceding that Pepper u. Hart

applies to this situation, and the initation by counsel is for the purpose of

gathenngthepurpose for which this bitl hasbeenintroduced, it is crystalclear

thatthepressing needfor the legislation in order to meet the economic needs of

the countryhasbeen amply arttculatedin the Hansard materials.

Erskine May in his tome ParliamentaryPracticerefers to the fundamental rules
of financial procedure which reserve the .ight of initiative to the Crown and,

tequite that new charging proposals be authonzedby resolution of the House

apply to the business of ways and lvleprns ('charges upon the peopler) as they do
to proposals for new expenditure ('charges upon the public revenue,). So the
Ways andMeans as ErskineMay points out, arebasedlargelyon the established
ptactrce of the House and it canb moyed only by a Minister and., oncemoved,

ithas the same limiting effect uponamendments relating totaxattonas a Money
resolution recommended by the Crown has upon amendments relating to
expendifixe, whether such amendments are offered,by privateMembers or by
Ministers.
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So we would conclude that thespeech on appropriationbill sets out the ways

and means of raisinS revenue and ltserves notice to the public on whom the

chargeis sought to be made andhowthe revenue is soughttobe ruised with a

yiew to meeting the pressing needs of revenu e' lltat ptactice sanctioned by

Parliarnentary convention may indicate targeting as counsel putltbttlaw has

;;;;;; discussed, thattheState enjoys the democ raticlegltttYLacy under Article

1.48 ofthe Constitution to cherry pick its objects of taxatton'

Some other lndian cases also lend credence to the concept of democratic

legittmacY.

In the lndtan case of Jaipur HosieryMills e) Lfi' u' stzte of Raiasthanllg70)

2SCc27;|1g7ol26STC341(SC),anotificationundertheRajasthansales

Tax Act,195o, exempting from taxthesale of garmentswhich didnot exceed

Rs. 4 per piecewas assailed. The court found the classificalron permissible' It

was held @tp.343 of 26 STC )

,,. . . it has to be furne in mind that in matters of taxation, the lrgislature

possessesalargefreedominthematterofclassification.Thuswide

discretion can fu exercised in selecting persons or obiects which will be

taxed and the statute is not open to attack on the mereground that it taxes

Somepersonsorobjectsandnotothers.Itisonlywhenwithintheranse

of rts selection the law operates unequally and cannot fuiustitied on the

basis of a ualid classification that there would be a uiolafion of article 14'

tn Stute of Gaiarut u. Stui Ambica Mitls Ltd' I1g7 4i 3 SCR 7 60 
' 

7 84 ; AIR 1 I74

SC 1300,'!'g'!'4rMathewJ' said

u statutes are directed to less than universal situations. Iaw reflects

distinctions that exist in fact or at least appar to exist in the judgment of

legislators those who have the responsibitity for making law fit fact'

Irgislation is essentially empiric. It addresses itsetf to the more or less

27



outside world andnot to the neatr logical models of the mind. Classifica-
tion is inherent in legislation. To recognize marked differences that exist
in fact is liw'ng law I to disregard practical differences and concentrate
on some abstract identities is lifeless logic.u

"In tlre utilities, taxandeconomic regulation cases, there aregoodreasoils
forjudicial self-restraint if not judtcial deference to legtslatiue judgment.
Zhe lrgislature, after aII, has the affirmative responsibility. The courts
lraue only the power to destroy, not to reconstruct When these are added
to tlte of economic regulation, the uncertainty, tite liability to
error, thb fuwildering conflict of the experts, and the number of times
tlte iudges have been overruled by events-self-Iimitatton can be seen to
be th e pa th to i udicial vw ilom an d in s ti tu tion al prcs tige an d s ta bili ty.,,

rn G. K r(rishnan u. state of TamilNadutl,gzslAlR 197s sc s8s t197sl z scR
775 ,729, Mathew J. referced to the following observations of the Supreme
court of U. S. A. in san Antoruo kltal Disffict u Rdngues llgrgl41 1 us I
(atp.592 of AIR 197S SC)

'Zhus we stand on familiarground when we continue to acknowledge
that the"lustices of this coart lack both the expertise and the familiarity
with local problems so necessary to tlte making of wise decisions witlt
respect to the raising and disposition of public revenaes. yet, we are
arged to dirrct the States either to alter drasticaUy the present system or
to throw out the property tax altqether in favour of some other form of
taxation. No scheme of taxation, whether the tax is imposed on properfit,
income, or purcltases of goods and seruices, has yet been dewsed whictt
is free of all discriminatoryimpact In such a complex arena in which no
pedect altetnatiues exist, the court does well not to impose tm ngorous
standard of scrutinylestall local fiscal schemes become subjects of criti-
cism under tlte Eqaal protection Clause.,
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rn rro u IV TakinRoyRymbai11916) 1og ITR 82 , gg (sc) I1 gr6l sscR4ls
it was held:

"Given legtslatiue comptence, the Legislatare has ample freedom to se-
Iect and classifypersons, districtsrgoods, properties, incomes and objects
whiclt it would tax, and which it woald not tax. So long as the classifica-
tion made vwthin tltis wide andllexible range bya taxtngstatute does not
transgress the fundamental principles the doctrine of equal_
ity, itis not vulnerable on tlteground of discrimination merelybecause it
taxes or exempts from tax some incomes or objects and not others. Nor
the mere fact that tax falls more heawlyon some in the same category, is
by itselfground to render the law inualid. rt is only when within the range
of its selection, the law operates unequally and cannot be justified on the
basis of a ualid classificatton, that there would be a riolation of Article
14.2

We would venture to state that the dicta inall these cases re-iteratethe legisla-
tive comp etence to select objects for taxation, and. rates pertinent to the thresh-
olds and as we would presently see, several determinations of our Supreme
Court have succinct$ echoedthese principles

Cnncept of Grcup in Clause Z (l) h)

It was pointed outby several counsel that in terms of section 60(1) of the IRA,
No 24 of 201'7 a Company is treat ed. as a separateentity for purp,ses of taxation
and thercfote the notion of a group taxatron is alien in Sri l"anka.It has to be
remembeted that a Sroup is not sought tobe chargedwith surchargeby this
Bill' It is only the aggregate of a group that islooked at for the purpose of as-
certaining the liability of each company. A group is only used to find out
whether a Company in the groulP is liable for taxation. once the aggregate of
thetaxable income worls up toRupees more than 2billionrthe taxable income
of eachcompany is charged at af'l,atrate of 25 per centum. When eachcompany
in the Sroup is taxed separately at 25 per centum of its taxable income after
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haing identified the taxable income of the holding company at more than ru-
(rees 2 billion, section 60 is fulty com plied with andthere is no subversion of
the doctnne of separate legal personality nor does any veil lifhng take place.

Another atgument that was ruised is that in the computation of the aggregate
the loss malong companies are Teft out. The argument was thatit is unfair not
to take into account the minuses. It is unambiguously settled that the legislatarc
can pick and choose objects of taxatron. If it is a policy decision not to take into
account loss making companies which do not have plusses, this Court is in-
competent to call in quesfion such a policy decision. Even the IRl{ is rife with
provisions which do not take into accountlosses in certain circumstances. For
instance section 19 of the IRA, No 24 of 2017 makes it clear that unrelieved,
Iosses cannotbe catned'over for more than 6years. Even certaln expens es are
not allowe d. underthe legislation. Section 1O (b) (ii) of the IRA, No 24 of ZOIZ
makes it cleat that taxpayable under the Act cannotbe deducted in calculatrng
a prson's income. The concept of allowable and disallowable expenses per-
vades the IM andthereforethe exclusion of loss making companies in a group
cannotbe condemned as unconstifutional.In the circumstances it cannotbe
argued that the exclusion of loss making companies in the computation of the
taxable income is unfair.

In the present case, the bases of classifi catron cannotbe said, to be arbitrary or
unintelligible nor asbeingwithout a rationalnexus with the oblectof the law.
Apatt from the impugnment of the Bill, on the taintof retrospecfivify to which
we will advert presently, a class of individuals and,entities, whose taxable in-
come exceeded more than Rupees two billion inthespecifiedyear of assessment
is, in the legislafive wisdom , a class apartby virfue of the economic superioritjr
of those who compose the class. This legislatleassumptio n cannotbe assailed,
as irrational-Taxable turnover of more than Rupees fwo billionrwhether it arose
out of the fruits of labour and,business activity of the indiwdual, partnership,
companies in the Stoup ot companies outsi de the grovpconstifutes the intelli-
glble differentra that distinguishes this class from the others. It is equrally well
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rcco&nized that judicialveto is to be exercised only in cases thatleaveno room
forreasonabledoubt. Constitutionalityis presumed. The words ofJames Bradley
Thayer maybe recalled:

"This rule recognizes that, hauing regard to thegreat, complex ever-sn-
foldW extgencies of government, much which will seem unconstifu-
tional to one man, or body of men, may reasonably not seem so to an-
other ; tlrat the Constitution often admits of different intetpretations ;
that tltere is often a range of cltoice and judgment ; that in such cases

tlte Constitution does not impose upon the l^egislature any one specific
opinion, but leaves open this range of choice l and that whateuer choice
is rational is Constitutional.,, (emphasis supplied)

[Suprcme bufi Stabcraft; The RuIe of law and Men Wallacc Mendelrcn : p.
411

Thayet also teferredto thewords of a ChiefJustice of Pennsylvaniawaybackin
1.81.7.

'For wetghttyreasons, it has been assumed as a principle in constitutional
construction by the Suprcme Court of the t-Inited States, by this Court,
and every other court of reputation in the tlnited States, that an Act of the
Iegislature is not to b declared void unless the wolation of the constitu-
tion is so manifest as to leaue no room for reasonable doubt.,

ln Srcrctary of ,griailturc u. &ntual Roig Refinng h. ltg4gj SSg I.T. s. 604,
the Supreme Court of USA said

u. - . Tltis court is not a Tribunal for relief for crudittes and inequities of
complica ted experimen tal economic legislation. . ...r,

In Hoechst Pharmacruutrcalsl;td. v. State of Bi}.slr tl gSSl 154 mR 64 (SC) ; AIR
1,983 SC 101 I ?'l,O46rit was obseryed

3r
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"on questions of economic regulattons and rclated matters, the court must
defer to the legislatiueiudgment when the power to tax exists, the extent
of tlte burden is a matter for the discretton of the law-makers. rt is not the
fanction of tlte coart b consider the propriety orjustness of the tax, or to
enter upon tlte realm of the legtslative poticy. rf the ewdent intent andgen-
eral operation of tlte tax legtslation is to adjust the burden wittt fair and
reasonable degree of eqaality, the constttutional reqairement is satisfiedD

There is a slew of Sri r.ankancases that fofiifyour concrusions.

Sri I^anftan cases

Most of our detetminations involved the question wheth er theproposed legis-
Tation wolated the pnnciple embodied inAriicle 12 (l) of the Constifuti on that
"all percons ate equalbefore the law and areentitled to the equalprotection of
the lawD' The Supreme court has applied the principre of cclassifi cation, in
such cases' For example, one of the matters that arosein the cax, relating to the
'Finance BiIIs'c (s'D) No. 28/2004 waswhether diplomats maybelegitimately
exemptedfrom the taxsought to be imposed by that Billon every person using
a cellulat mobile telephone. In making an affirmative determinatronrthe Su-
pr eme court noted that although'W the speci al c onsiderafi on given by exc ept -
ing them from the payment of tax referred to in clause 74, a special category
has been formedrsuch group hasbeen recognized. on anintelligibl e differentra
which disfinguishes the persons that are groupedtogetheras they come within
the Diplomatic privileges Act No. 9 of 1966."

lnthe same casethequesfion also arose as to wheth er an amendment to section
11 of theEinance Act No. 25 of 2oo3 intendedto exclude Generulsales Agents
Ticenced undet the Tourist Development Act. No. 1,4 of 196g as TravelAgents
from the leqr of one pr centum on the turnover of every instifution licenced
undet the Tourist Development Act violate dthe equalityprovision of the con-
sfifufion. The supreme Court decided,in the negative and, observed,-
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$It is weII settled law tltat equal protection of the laws is an injunction
issued by tlte framers to the legislafure against enactment of laws, whiclt
are discriminatory. However, tltis does not mean that all enactments
sltould b uniuersal in theirapplication. The State has thepowerin mak-
ing distinctions and classification of indiuiduals, prsons or things for the
mete purWse of legtslation thereby accepting the pn'nciple that every
differentiation is not discriminatiory However, such classiftcation cannot
be arbitrary and sltould only be based on intettigible criteria hautng a
reasonable nexus to the object of the legislation.r,

Hawng made reference to Article 1,5 (7) of the Constifution which specifically
provides that certain provisions of the Constitution includingArticle l,Z shallbe
subject to such restrictions as may be prescribed by law in the interest of inter
alia o the iust requirements of the general welfare of a democratic socie tyr, , the
Court went on to holdthat

" Zhe pro/'osed amended is to relieve the General Sales Agents licensed un-
der the Tourist Development Act, No. 14 of 1968 as a TraveJ Agent from
tlte Tourism Development kry. Tltis is a category, which directly deals
with the tourism development and the object being the general develop-
ment of such industry, there is reasonableness we weII as intelligtble dtf-
ferentia in hawng such lond of agroup to be treated dtfferentty. Further-
more, this too, relates to fiscal legislation which as pointed out earlier is a
matter for the l"egislature to decide."

As pointed outby the Constitufi onal Courtin the course of its dete rminatton in
the case of the Finance (Amendment Bill, (lgZg) 5 Decisions of the Consfifu_
tional Courf of Sri Lankapage l, -

aln taxation matters even more than in other fietds, it is well established
that tlte legislature ltas tlte greatest freedom in classification. In drciding
whether a taxing law is dtscnminatoty or not it is necessary to bear in
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mind tltat the State ltas a wide discretion in selecting the persons or ob-
jects it will tax and that a stature is not open to attack on theground that
it taxes some persons or obiects and not others. It is only when unthin
the tange of its selection the law olrerates unequally that it cannot be jus-
ttfted on the basis of any ualid classification.D

rn fact in a determinatton of the Supreme Court in rclatron to the rnland Reue-
n ue (Amendment) Bill S. C. No. 27 / 2Oo 4, the Supreme Court concluded that -

"rt is clear from the obseruations made consistently by the Constifuttonal
Coart and this Court that in revenue matters, in malong classifications for
the patpse of granttng concessions or imposing tiabitity there is a wide
discretion- ?hese measures are taken not only to raise tesources necessary
for tlte State but also to direct economic actiwty projected to the general
welfare of tlte society. Such measures would be considered as inconsistent
with Article 12 of the Constitation onlyif theyare manifestly unreasonable
or discriminatory.r'

The reasoning in this case has been consistently followed in Sri Lanka. In fact
the Supreme Court in the determination involving the yalue Added Tax
(Amendment) 8il1 s.c. (s.D) No.zg/2004 hasobserved as folows :-

alt is settled law that law dealing with tax matters and otherwise ualid,
creates no unreasonable restriction and would even fu retrospectire.
Suclt retrospecttve taxation cannot be regarded as unreasonable. Ihe
general notion is that the Iegislature is empowered to enactlaws, whiclt
could be applicable with retrospective effect. (Gouerument of Andra pra-
desh v HM./ l[gzs] sc zosz). This would incrude the tax raws (/a-
wahaurnal VState of Ra.lasthan 1966) SC 264) and retrospecttve taxation
cannot be regarded as unreasonable unless it is cleartyprchibifiue. More

tly, Parliament is emlnwered to enact laws hauing retrospectiue
effect
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V,

So in effect we conclude that clauses Z (l) (a) and h) are not affectedby any
taint of unconstitutionality and these clauses do not infringe any of the provi-
sions of the Constitutronrinparticular Artrcle 1.2 ofthe Constitution.

Retrcspection

The argament of a retrospective legislation that imposes penal consequences
was put forwatd as a frontal impugnment of the BiIl. T*te learned president,s

Counsel for the Petitioner in SC/ SD / 21 / 2022 contended, that the Bill entails a
retrospective effect in that it creates an offence that didnot exist in the year of
assessment in which the taxable income was earned, and,as such the Bill is of-
fensive of Article lg (G) of the Constifution. Mr.Romesh de Silva, pC drew in
aid the decision of the P"iry Council in Lisanage and Otherc v Ihe eueen 6g
N-L.R 265 whete the enactment of laws thatwould amountto legislati ve judg-
ments was considered. The Priqr Council went on to hold in the casethatunder
the Soulbury Constitution, such legislative judgments would be violative of the
separation of the judicial power andtherefore unconstitu ttonal. But it has tobe
observed that the Supreme Court in eueen vlisranage (1969) 65 N.L.R Z4 at
82-84 held that the Parliament of Ceylon had, the power to enact retroactive
legislation and the court. were bound,to enforce such legislation.In factit was
while affirming the power of Parliament to pass retrospective legislatton that
the Prirry Council held in L$ranage v TIte eueen (supra) that the legislation in
question namely the criminal r,aw (special provisions) Rct s of 1g62, as

amendedby Act No. 31 of the same year would,be invalid, if it was drrected
against pattrculat indiwduals. It is worih mentioning that the impugned Acts
were attacked beforc the Supreme Court on the basis that the parliament of
Ceylon could not pass ex post factolaws. This was unacceptable to the Court.
Neither didthePriqy Council thinkitfit to hotd otherwise .Theparliamentcould
pass a law not only with retrospective effe:ct, it could also pass ad hoc or ad
hominem laws, the Priqy Council observed-(1g6s) 6g N.L.R z6s at p. 2g4;
(1966) 1 A11E-R 65o,atp. 659. Though the Suprem eCourtand,thepriryCoun-
cil both didnotdisavow the competence of Parliament to pass ex post facto laws,
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the Privy council ventwted to put forward a principle which prohlbited, what
was terme d c legisla ti ve j udgm en ts I

The words of Chase. ,J inthe US case of &Ider vBuU (l,Zgg) S DallasU.S.C.C
386 gave vent to the expression legisl atle jud,gments. we have to say that the

provisions of this Bill are not of the same force and, effect as thetwo impugned
Acts in that case regardingwhich the privy council said. at page zg4:

a the pith and substance of both Acts was a legtslahue plan ex post facto
to secure tlte conuiction and enhance the punishment of pafticular indi-
wduals' It legalised tltetr impnsonment while they were awaih'ng tnal. It
made admissible tlteir statements obtained d*irs thatpenod. rt altered
tlte fundamental law of ewdence so as to facilitate their conwction and
finally it altered ex post facto the punishment to fu t'mposed on then?

No such legislative judgment has been pronounced inthe BiII and. much water
has flowed down und'er the bridgesince the Lryanage case and thelegislative
competenceto enact retrospective legislationis clearly entrenchedin article TS
of the constifution and the quesfion of refrospection has itself received,consid-
eration in the Supreme Court of this country.

The question as to whethe r taxliability maybe imposed with retrospective effect
was raised in the case reratrLrg to the Finance Anendnent Bilt (lgzs) vor.(vi)
Decisions of the constitufi onal court of sri Lanka p 7 inthe contex t of aBill to
amendsection 120 of the Finance Act No. 1 1 of 1 gilsrwhich imposed aliability
to pay BTT from 't"t 

January 1964. The business of export of any manufactured.
or processed articre includtnggems was exem pted from the payment of the tax
under section 120 (3) of the Act. By the Bill that wasconsidered by theconsti-
tutronal Court in this case it was proposed to remoye the exemption in respect
of the export of gems with effect from 'r,st 

January rgr6.The Bil was objected
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to on the ground that this violated the equality clause of the Constitution. The
Court observed as follows -

'cIhe fact that some l2ersons in the class are being taxed on transaction
which have already been completed whtlst they and the others wiJI also
be taxed on transactions in the future does not in our wewaffect the basis
of the classification.

It is well recognized that taxes cant be imposed with retrospective effect.
In the instant case, these clauses select a class, namely, all exporters who
had expottedgems during the releuantpastperiod, for the imposition of
the tax retrospectiuely. It does not discriminate between the member of
this class- The law applies to all of them eqaalty and does not operate
uneq'ually amongst them. |he fact that future exporters, into whiclt the
aforementioned class, namely, expofiers who had exportedgems dunng
the releuant past perid may or may not faII, can pass on the tax on the
purcltaser, in no way affects this classification as this fact does not make
the clauses apply unequally futween members of the selected class.r'

On a paiV of reasoning though this bitl w as attacked on the groun d of prohi-
bition against retrospective crimin allaw contained.in Article 1s (6) of the Con_
stitufion, we take the view that this legislation is not retrospective at all, even if
one assumes without conceding that this Bill creates retrospe ctive liability. The
above determination will absolve the Bill even if it is retrospective. Merely be-
cause the tax base has been taken to be a past eyent namely the taxable income
in the yeat of assessment 2O2O/ 2027 it does not make the law a retrospective
claminal law. The tax to be paiditself is prospec tive and.it become s payable in
2 installments on future dates. The failure to pay this tax in the past year has
notbeen made an offence and the liability to pay is in the futare. In the cir-
cumstances we take the view that Article 13 (6) is not engaged. The IR legisla-
fion in the country hasbeenrife with cases where thetaxbasehasbeentaken
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In conclusion, we wish to place on record
tance rendercd by the learned Additional

Counsel for the Pefifioners.

from a past event. For instan ce, in the case of capitalgains broughtin by the Ip,1
Act No 24'of 2017 the taxbase may ofiginate from a transaction in the past.

on an overall consideration of the provisions of the 8i11, we arrive at the con-
clusion that neither the Bill nor any of its provision is inconsistent with Article
'1.2 or Article 13 ot any provisions of the Constitution. In the circumstances this
bill canbe validty passed by a simpre majority of the legislature.

our deep appreciation of the assis-

Solicitor General and the learned

_I---)
A. H. M. D. Nawaz

Jadge of the Supreme Court

nWL:--
Buwanekaafiilhare pc
Judge of the Supreme Court

Arjuna Obt'yesekere

Judge of the Supreme C-ourt
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