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ASC/1/2015 29 December 2015

Hon. Attorney General
Attorney General’s Department

LEGAL ISSUES IN CONNECTION WITH THE POWERS VESTED IN THE AUDIT SERVICE
COMMISSION

The Audit Service Commission which is constituted under Article 153(A) of the Nineteenth Amendment
to the Constitution of the Democratic Socialist Republic of Sri Lanka Commenced its function from 23
November 2015 after appointing its members by H.E the President.

According to Article 153(c) (1) of the Nineteenth Amendment to the Constitution, the powers of
appointment, promotion, transfer, disciplinary control and dismissal of the members belonging to Sri

Lanka State Audit Service is vested in the Audit Service Commission.

After passing the Nineteenth Amendment to the Constitution by the Parliament and Certified on 15 May
2015 the matters relating to appointment, promotion, transfer, disciplinary control and dismissal of the
officers of the Sri Lanka Audit Service and Sri Lanka Audit Examiners Service have not been attended by

the Public Service Commission as advised the Attorney General by his letter dated 25 May 2015.

According to Article 49 (5) of the Nineteenth Amendment to the Constitution all matters relating to the
appointment, promotion, transfers, disciplinary control and dismissal of the members of the Sri Lanka
State Audit Service and pending before the Public Service Commission on the day preceding the date on

which this Act comes into operation shall be transferred to the Audit Service Commission and shall be

determined by the Audit Service Commission.



The Cabinet of Ministers had decided as a matter of policy on 23/12/2014 to establish the Sri Lanka State
Audit Service and to absorb officers of Sri Lanka Audit Service and Sri Lanka Audit Examiners Service
into proposed new Service. but the National Audit Act incorporating the establishment of Sri Lanka State

Audit Service has not been passed in the Parliament.

The Sri Lanka State Audit Service referred in the Nineteenth Amendment to the Constitution has not been
defined or its Composition Stated. In the absence of such definition question arises whether Audit Service
Commission newly constituted could exercise powers of the appointment, promotion, transfer,
disciplinary control and dismissal of the officers of the Sri Lanka Audit Service and Sri Lanka Audit

Examiners Service.

On such situation the Audit Service Commission directed me to obtain your opinion and views as to know
whether Audit Service Commission could act in relation to the appointment, promotion, transfer,
disciplinary control and dismissal of the officers belonging to the Sri Lanka Audit Service and Sri Lanka

Audit Examiners Service until the State Audit Service established.

Since the matters relating to appointment, promotion, transfer, disciplinary control and dismissal matters
related to officers in Sri Lanka Audit Service and Sri Lanka Audit Examiners Service are pending. I shall
be thankful if you give advice as to know whether the Audit Service Commission could exercise its

powers till the National Audit Act passed or alternative arrangement as an interim measure.

['enclosed the following documents for your convenience.

(1) Draft National Audit Act
(i1) Copy of the Cabinet decision dated 23/12/2014
(ii1) Copy of the letter sentto you by the Public Service Commission and your reply dated 25 May

2015
@iv) Cabinet decision dated 10 June 2015

Your early response is highly appreciated.

M.W Kanthi Gunathilake

Secretary

Audit Service Commission
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Ms. M. W. Kanthi Gunathilake,

Secretary,

Audit Service Commission,
306/72, Polduwa Road,

Battaramulla,

LEGAL ISSUES IN CONNECTION WITH THE POWERS VESTED IN THE AUDIT
SERVICE COMMISSION

[ refer to your letter dated 29 December 2015, requesting an opinion on whether the
Audit Service Commission could exercise powers relating to the appointment,
promotion, transfer, disciplinary control and dismissal (hereinafter collectively
referred to as “powers”) of the officers of the Sri Lanka Audit Service and Sri Lanka

Audit Examiners Service and the subsequent correspondence and discussions.

In terms of the 19™ Amendment to the Constitution, the Audit Service Commission
has powers over the members of the Sri Lanka State Audit Seryice. The Sri Lanka
State Audit Service is a new service that has been proposed, and the Cabinet has
taken a policy decision on 23 December 2014 to establish such a new service.
However, as at present, the Sri Lanka State Audit Service has not been established. In
any event, in terms of Article 153B(2) of the Constitution, Parliament has to provide

by law for the establishment of the Sri Lanka State Audit Service.



As indicated to the Public Services Commission by our letter dated 25 May 2015, a
copy of which hag been forwarded by you along with your letter under reference, the
Public Serxﬁ'ce Commission cannot exercise any powers over members of the Sri
Lanka State Audit Service and it would have to transfer all matters relating to the Sri
Lanka State Audit Service pending before it to the Audit Service Commission.
However, until the establishment of the Sri Lanka State Audit Service, it is the Public
Services Commission that would have to exercise powers over the officers of the Sri
Lanka Audit Service and Sri Lanka Audit Examiners Service. It would have been
helpful had the Cabinet been apprised of the distinction between the Sri Lanka Audit

Service and Sri Lanka State Audit Service.

In the above circumstances, it would be necessary to apprise the Cabinet of the

contents of this letter prior to taking any further steps in this regard.

Sgd./ Y.J.W. Wijayatilake, P.C.

]
Nirmalany Wigneswaran Attorney General

Senior State Counsel
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A Decision of the Cabinet meeting held on 2016-01-27

(©) Supplementary Agenda Items:

48.

The Report No.01 containing recommendations on Nine (09)
Cabinet Memoranda from among those taken up for discussion
by the Cabinet Sub-Committee on Establishment Matters at its
meeting held on 2016-01-26 at the Ministry of Buddhasasana,
annexed to the Note to the Cabinet dated 2016-01-26 by the
Minister of Buddhasasana and the Minister of Justice and the
Chairman of the Cabinet Sub-Committee on Establishment
Matters, numbered as Cabinet Paper No.16/0146/755/001 were
considered by the Cabinet and the following recommendation
contained in the said recommendations, was approved:

48.09  Cabinet Paper No. 15/0852/634/003-1, being the letter dated
2016-01-05 by the Secretary, Audit Service Commission
addressed to the Secretary to the Cabinet on “Dealing with
Establishment Matters pertaining to the Officers of the
Sri Lanka Audit Service and the Sri Lanka Audit
Examiners' Service, by the Sri Lanka Audit Commission
established in terms of the provisions of the 19®
Amendment to the Constitution” - approval was granted
to the following recommendation of the Cabinet
Sub-Committee:

“the above letter was considered by the Cabinet
Sub-Committee along with the following documents:

(I)  the letter dated 2015-05-21 by the Secretary,
Public Service Commission addressed to the
Attorney General on “Implementation of the
Nineteenth Amendment to the Constitution”:

(I)  the letter dated 2015-05-25 by the Attorney
General sent to the Secretary, Public Service
Commission, in reply to the letter referred to
at (I) above;

Contd. 2/.
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(IIT) the Cabinet decision dated 2015-06-10 on CP

(V)

(V)

(VD)

No.15/0852/634/003 stipulating that,
establishment matters pertaining to the Police
Officers and Officers of the Sr1 Lanka Audit
Service should be dealt with by the Cabinet of
Ministers, until such time the National Police
Commission and  the Audit  Service
Commission are established, in terms of the
provisions of the Constitution as amended by
the Nineteenth Amendment to the
Constitution;

the letter dated 2015-12-29 by the Secretary,
Audit Service Commission addressed to the
Attorney  General on 'Legal issues in
connection with the powers vested in the
Audit Service Commission';

the  Attorney  General's letter dated
2016-01-04 sent to the Secretary, Audit
Service Commission, in reply to the letter
referred to at (IV) above; and

the Attorney General's letter dated 2016-01-25
sent to the Secretary, Public Service
Commission, intimating that establishment
matters pertaining to officers of the Sri Lanka
Audit Service and the officers of the Sri
Lanka Audit Examiners' Service should be
dealt with by the Public Service Commission,
until such time the Sri Lanka State Audit
Service is established and the present staff is
absorbed to the said Service in terms of the
provisions of the Nineteenth Amendment to
the Constitution.

After discussion, the Cabinet Sub-Committee observed -

Contd. 3/.

10



A Decision of the Cabiner meeting held on 2016-0]-27

-3 -

(a) that, a clarification has subsequently been
made by the Attorney General's letter dated
2016-01-25, to the effect that the advice given
by the Attorney General to the Public Service
Commission referred to at (II) above is to be
applicable only to the officers of the Sri
Lanka State Audit Service which is to be
established in the future, and not to the
presently serving officers of the Sri Lanka
Audit Service and the Sri Lanka Audit
Examiners' Service;

(b) that, as per the advice given in the Attorney
General's letter referred to at (VI) above,
establishment matters pertaining to the
officers of the Sri Lanka Audit Service and
Sri Lanka Audit Examiners' Service, should
be dealt with by the Public Service
Commission, until such time the Sri Lanka
State Audit Service is established in terms of
the provisions of the Nineteenth Amendment
to the Constitution; and

(c) that, it would be appropriate to obtain the
concurrence  of the Public  Service
Commission pertaining to the decisions taken
by the Cabinet of Ministers, as per the Cabinet
decision referred to at (II) above, in relation
to the officers of the Sri Lanka Audit Service
and the Sri Lanka Audit Examiners' Service.

After further discussion, it was decided to recommend to the Cabinet
to make a request from the Public Service Commission as follows:

(1) to give concurrence to the decisions taken by
the Cabinet of Ministers as per the Cabinet
decision referred to at (III) above dated
2015-06-10 on CP No.15/0852/634/003
pertaining to the officers of the Sri Lanka
Audit Service and the Sri Lanka Audit

Examiners' Service; and
Contd. 4/.



A Decision of the Cabinet meeting held on 2016-07-27

(1)

It was also decided to treat this decision as confirmed and to
authorize the Secretary to the Cabinet of Ministers to convey
same to the relevant authorities for necessary action

-4 -

that, establishment matters pertaining to the
officers of the Sri Lanka Audit Service and
the Sri Lanka Audit Examiners' Service be
attended  to by the Public Service
Commission, until such time the officers of
the Sri Lanka Audit Service and Sri Lanka
Audit Examiners' Service are absorbed into
the Sri Lanka State Audit Service to be
established in the future.”

accordingly.

Action by: Secretary to the President - copy each of the

relevant documents annexed.
Secretary, Public Service Commission
Secretary, Audit Service Commission

Copied to: Attorney General

Secretary to the Prime Minister - copy each of

the relevant documents annexed.
My/Finance

My/Public Administration and Management

Auditor General



ASC/3/12015 May 2016

Secretary

Ministry of Special Assignments

National Audit Bill

I'am writing this letter to convey you the recent discussion on the above matter to you to brief
the Cabinet Sub Committee which you are appointed as Convener/Secretary.

First a fall, I wish to place on record our appreciation of the initiatives taken by the HE the
President, Hon. Prime Minster, other Ministers and the Secretaries concerned to expedite the
¢nactment of the National Audit Act.

Audit Service Commission was established by 19 Amendment to the Constitution of Sri Lanka to
give financial and administrative independence  to  the Auditor General to promote
accountability and governance in Sri Lanka along- felt need advocated by several stake holders,
lending agencies ect. could not function affectively due to the delays in enactment of the Audit
Act.

The Audit Service Commission is empowered to exercise powers relating to the appointment,
promotion, transfer, disciplinary control and dismissal of the officers of the Sri Lanka State
Audit Service. The Sri Lanka State Audit Service is a new Service that has been proposed and
the Cabinet of Ministers has taken a policy decision on 23" December 2014 to establish such a

new service.

However at present Sri Lanka State Audit Service has not been established in terms of Article
153 B (2) of the Constitution. Parliament has to provide by Law for the establishment of the
State Audit Service. It is therefore imperative that the National Audit Act should be passed by

the Parliament to establish the Sri Lanka State Audit Service,.

In this connection, I wish to add the a workshop on draft National Audit Act was held 19" April

2016 on the initiative of advisor to the Prime Minister along with representative of the World
Bank , Auditor General Department including several Secretaries of the Ministries , Heads of the
Department and Chief Accountants. I made a deta] presentation explaining important provisions



(ljn tgeAact and at the end of the workshop all participants concurred with all the provisions in the
ra ct.

A was rr.lade to understand that several senior public officers concerned with the surcharge
powers given to Auditor General in this Act.

I annexure herewith the following documents for your information/perusal.

(A) Note on Surcharge powers of Auditor General explaining the need to extend the
Surcharge powers to all public service in Sri Lanka

(B) Provisions in Financial Regulations on imposition of Surcharges

(C) Whether Surcharge powers of Auditor General appropriate for Sri Lanka and
Surcharge procedure suggested in the Bill fair to the concerned officer

Should you require any further clarification /information , please contact me without hesitation.

[C
H.M. Gamini Wijesingha

Chairman

Audit Service Commission

C.C-  Secretary to the President
Secretary to the Prime Minister
Secretary to the Cabinet of Ministers

Secretary/ Ministry of City Planning and would appreciate if you could
Water Supply convey the contents in this letter

Secretary / Ministry of Disaster Management | and the annexures to the

Secretary / Ministry of Finance Hon. Ministers concerned



Annexure A

Surcharge Powers to the Auditor General

Lanka for several years ip evident from the Government Financial Regulations issued in 1966 or
before. The Chief Accounting Officers and Accounting Officers are responsible for the

due to politica] and social issyeg. This situation has led to increase in losses due to corruption,
negligence, fraud ect. in the public Sector. If the provisions in the Financial Regulations relating
to imposition of surcharges on errant public officers had been strict]y followed, the extend of
loss/corruption could have been minimized or avojded. The magnitude of these losses to the
State had incerage3 many folds during the last several years.

[tis very difficult for the public officers to resist g request made by political head of his officers
0 carry out g transaction not ip accordance with the financial regulations or other accepted
Practices. This is very difficult and refusa] could lead to their problems .The mind set of
politicians and thejr interference in public  sector may very form time to time byt likely to

Accounting Officers and Accounting Officers on imposition of surcharges on Public Officers as
advised by the Financial Regulations on this matter and thejr responsibilities seriously.

The deterioration of financial and administrative accountability in Sri Lanka for the last few
decades was not adequately addressed and managed. The Accountability and Good Governance
mechanism are pot effective in operation. Our traditional methods of controls have failed. If we
minimize negligence, lethargy, misconduct etc. in the management of public expenditure,
fevenue and public resources including human and other Tesources we will be able to improve

the cconomy of the country.

Due to the consiraints faced by Chief Accounting 0 fflcersmccountmg Officers, The mmposition

of surcharges on errant officers has become ineffective or not Imposed at all.

Some argue that empowering Auditor General to impose surcharges could weaken public sector
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been overcome, if all concerned had effectively supervised the public financial management in

this country.

There is a wide gap between expectations and reality. The surcharge provision is proposed to
overcome the above situation. :

It is therefore appropriate in these circumstances to enhance the provision of surcharges already
existing relating] 01AO0(B)(C) to Local Authorities and Universities to the Auditor General be
extended to cover all other Public Sector Institutions to minimize or arrest the losses to the state

due to delay, negligence, fault, fraud etc.
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Annexure B

Provisions in Financial Regulations on Imposition of Surcharges

-
FR 101(1) Losses caused by delay, neglect, fault or fraud of an officer/officers or from
non-compliance with Financial Regulations or Departmental Rules or Orders
should be made good by the officers concerned
FR A chief Accounting officer who is a Secretary to the Ministry /Chief
108(1)(A)(B)(C) | Accounting Officer who is not a Secretary to the Ministry /an Accounting

officer is authorized to deal with the losses in certain circumstance.

FR 115(3)(a)

Payment falling due before November 30 of the preceding financial year

Payment falling due before November 30 of the preceding financial year due
to carelessness or neglect on the part of the officers of the Department should
be surcharged in whole or in part against the responsible officer or officers
after obtaining explanation from them and found not satisfactory. .

FR 115 (4)

Claims of other previous financial years

Every claim relating to a financial year prior to the preceding financial year
should, whatever be the reason for the delaying payment, be referred to the
Chief Accounting officer before payment is made thereon.

Chief Accounting officer will call for the explanation from the officer/officers
and found not satisfactory then he will decide to surcharge in whole or in part
against the responsible officer /officers.

FR118(5)

Refunds from revenue arisen as a result of carelessness or neglect on the part
of any officer may be called upon to pay the amount of the refund

FR156(1)

Responsibility for loss
An officer shall be held personally responsible for any loss caused to the
Government by his own delay, negligence, fault of fraud and shall make good

such loss.

FR206(2)

Refund of deposits

Any sum incorrectly paid as a result of insufficient/incorrect particulars shall

be charged from the officers concerned.

FR210(1)

Discounts
Where it is possible to obtain a discount, payment must be made in time {o

obtain them in full.




Failure to obtain a discount due will render an officer liable to be surcharge in
the amount.

FR 315(3)

Losses sustained by the Government
[f at any time the Government sustained a loss by reason of a neglect or fulfill
fault on the part of any officer in the custody or disposal of public money,
stamps, tickets, securities, stores ect. The officer will be liable with the
amount '

FR343(b)

Loss of used or unused counterfoil books or forms

Losses sustained as a result of irregularly using counterfoil books for

licenses, permits, and certificates ect. Should be recovered from the
responsible officers concerned.

FR 757(3)

Write-offs for loss of stores detected at the Board of Survey verification
should be dealt with by following the provisions of FR
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Copies to: - fi:

|- DG/State Accounts (Compurer Division) My No: BDAGHE 21/1/2/1.

2. D(_}/ TTC&SUX'}/, ()peraﬁons ‘YOUI‘ NO: 1\‘('..:, \\ £

3. Auditor General ‘\\

4. BDA/ e

3. Accountant/Dept. of National Budget ‘*:;l;\ \\\\\ =
b- Summar)’ F“e “Qu._y.—./,

Auditor General
Auditor General’s Department DAG T

N

Fomrd - O

| 16 ~
Supplementary Allocation No Q of 20165 ;-

Department of National Budger
General Treasury
Colombo 01

C

Add. AG [

Supplementary Allocation

A sum ot Rs 33,500,000/ is here by transferred from:

Head 240 - Department of National Budget
Programme 02- Development Activities
Project 02- Budgetary Support Services and Contingent Liabilitjes

Sub Projects 0
Object Code/s 1702-02-11 — Rs. 29,000,000
2503-05-11 — RS. 6,500,000

For expenditure on suppliss/services in terms of the Appropriation Act No. 16 of 2015
to the Ministry/Department as per the attached schedule.

This transfer shall be deemed to be a supplementary allocation made to the BLE the
President in terms of Section 6 (1) of the Appropriation Act No.16 of 2015.

The detailed justification provided by you along with, your request for this transfer,
will be presented to Parliament within a period of two months of this transfer in order
to comply with the Section 6 (1) of the Appropriation Act No. 16 of 2015.

The granting of this allocation should not be construed as adequate authority for
weurcing expenditure. All expenditures should be incurred in accordance with the
provisions of the relevant Financial Regulations, Establishment Code and instructions
issued from time to time by the government.

This supplementary allocation should not be utilized for purposes other than that for
which it has been specifically granted. Also it should not be transferredymder FR 66
- 69. Please note that savings of the Object Codgs to which the su plementary
allocation is granted cannot be transferred to any ath

For] nerdhof Nitional Budget
Please see overleaf for accounting details,

25.01.2016 .
W-
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Supplementary Allocation No .:57
Schedule
H.E the President
Head No: 21 - Auditor General’s department
Programme : 01 - Operational Activitics

Project : 01 - General Administration and Direct Audit Services
LB 2
312 8lez|33
o | & | 8| §° Description Amount Rs.
a | o o]~ | &8°
7 i
: entExpendi S 29,000:000
Expendxture for the Newly Established
Audit Service Commission ,
01 {01 {1405 | 0 | 1L |Other 29,000,000
. (Additional allocation for the expenditure of
Audit Service Commission )
' Capital Expenditi S ] 6500000
Expenditure for the Newly Eastablished
' Audit Service Commission o
01|02 |2501 |0 11 | Restructuring 6,500,000
(Additional allocation for the expenditure of
Audit Service Commission )
Total | 35,500,000 |

................................ Ceerianvante

o _.Yor Director General of National Budget




B)en coniit{ ~08

68°€T9'STO9T 00°000°0059 § = 00°000005‘S€E foco292EE 1019
00°005 ¥ BTN wieed®eimFise| 101z
FEDOEe wre F|joal
T9'0TL'S8S‘E LoPraw (LN—a Miwwel qITdn Lo INueS|z0Te
WEBPNMILMBP® WGRBEELLPE) LWFID
00°000°LT WEFPMNSMPQ@ UWERLEBELEY £Bd®]| 1007
werhnaw1ie adda qidie
WEFEIPNAIAY WRBIEFLLPE) LIWFTD
19°0TZL29’E 00°000°005°9 - - 000000059 hocv£9 £1Fa9dP| TOSZ-0-T0-10-1C
8T'LET9TT tre 1919 PEFULE) wieerd®eimfire £06(905T
Lol
€T°968°0ST'T feceep) @reg|SopT
00'000'SLEY e qITga ®eewre|y0pT
86'8EV TYT tocos) (9 qITga g0yt
Y1°0T0'S6C foegle) £hITLBOYFL@WIBL) QTTN OUNF|ZOYT
OW=LY
0T'€90°L0€ fecoge) ghnfiouin neewure| 10T
fecoee) hnyfiauin
6S°L6€9S g qEga hewe |0zt
T9'T6TLLT tocog DN |fio| Z0ZT
05'898°LLT focep) geOBie QBTN L® @B ®IS|TOZT
QOPGEILONY
0 TY6'LEE'E weslowennduee) @reg| 00T
89'T6E VY quenale g
Teede qITa fowennuee I9y B Faeag Z00T
ST'£90861°C Q@9 Lr™IOERSY qdDUSATL | TO0T
LORMGIOERY TTINNINRSE
87'€0V'88€CT - - 00°000°000°6¢ foao£9 q1d) 190991 SOYT-T0-10-T0-TT
1na 1una unap una una
ame LoD
fiwrs og 910C
9102 . 910Z - V@6
-60-910¢ NEFUWEFY | IpeE6 FFung wIB 9 | g9 s@on 9107 —QEeT6
10-10-9102 TINNee@En@e 9
hocoeE) £FFuaIY o G é @ @d FIDro

fioro FRE 0£-60-9107 [BIDYoMELE

10- 10- 910ChoeL92SS109

MNP WweWweY vMILPOR

)



4,500,000.00
4,000,000.00
3,500,000.00
3,000,000.00
2,500,000.00

2,000,000.00
1,500,000.00
1,000,000.00
500,000.00
S
o Ross
Qo"\\(\? & &
IS o o
& @QQQ & «\\\\\
b3 [N )
\;\ % ® \\\
3 < Y
\\\>\\ & A
SR\\\ ‘ *9\:9.»
& $HY
& &

4,000,000.00
3,500,000.00
3,000,000.00
2,500,000.00
2,000,000.00
1,500,000.00
1,000,000.00

500,000.00

PEVGENE Ol IT ) HEnsTT
MBWBLILI[H HSH60

@sweriiy - 09

IO (1D OFsve)

a N
& > ™ A ™ & ™ S &
$ & & & & %" & Q@ o
> ¥ ¥ o) ¥ & ) R Lo
A @ G © % L ;§\\ S
? S
] S ) X Y M
X ¥ & % S S ov o >
S & &S \\\ R - N & &
> ~ WM )
\»§”\ ney N NS (€ e} \Q§' \‘\\ Q
NS N 3 S B S e &
3 4F v & N Q ¥
& O 45 4 & &
Q & N &° G
% o » A
@ &
&> 3 [
N &
PN &
o :
N\ «&
prs \\/\
8 o
D Y
D &
&
N

APVGHEF OF6v6)

o Pl sEndharen uulpd

SHENUNLBIG6N  LOBMILD
CJEMBOILLI D LIS 6001 MBI 61T

24



4,500,000.00
4,000,000.00
3,500,000.00
3,000,000.00
2,500,000.00
2,000,000.00
1,500,000.00
1,000,000.00

500,000.00

@emsurii] - 10

Lo &HHFCF6v6)]

25



