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ASC/1/2015 29 December 2015

Hon. Attorney General
Attorney General’s Department

LEGAL ISSUES IN CONNECTION WITH THE POWERS VESTED IN THE AUDIT SERVICE
COMMISSION

The Audit Service Commission which is constituted under Article 153(A) of the Nineteenth Amendment
to the Constitution of the Democratic Socialist Republic of Sri Lanka Commenced its function from 23
November 2015 after appointing its members by H.E the President.

According to Article 153(c) (1) of the Nineteenth Amendment to the Constitution, the powers of
appointment, promotion, transfer, disciplinary control and dismissal of the members belonging to Sri

Lanka State Audit Service is vested in the Audit Service Commission.

After passing the Nineteenth Amendment to the Constitution by the Parliament and Certified on 15 May
2015 the matters relating to appointment, promotion, transfer, disciplinary control and dismissal of the
officers of the Sri Lanka Audit Service and Sri Lanka Audit Examiners Service have not been attended by

the Public Service Commission as advised the Attorney General by his letter dated 25 May 2015.

According to Article 49 (5) of the N ineteenth Amendment to the Constitution all matters relating to the
appointment, promotion, transfers, disciplinary control and dismissal of the members of the Sri Lanka
State Audit Service and pending before the Public Service Commission on the day preceding the date on
which this Act comes into operation shall be transferred to the Audit Service Commission and shall be

determined by the Audit Service Commission.

5



The Cabinet of Ministers had decided as a matter of policy on 23/12/2014 to establish the Sri Lanka State
Audit Service and to absorb officers of Sri Lanka Audit Service and Sri Lanka Audit Examiners Service
into proposed new Service. but the National Audit Act incorporating the establishment of Sri Lanka State

Audit Service has not been passed in the Parliament.

The Sri Lanka State Audit Service referred in the Nineteenth Amendment to the Constitution has not been

defined or its Composition Stated. In the absence of such definition question arises whether Audit Service

Commission newly constituted could exercise powers of the appointment, promotion, transfer,

disciplinary control and dismissal of the officers of the Sri Lanka Audit Service and Sri Lanka Audit

Examiners Service.

On such situation the Audit Service Commission directed me to obtain your opinion and views as to know
whether Audit Service Commission could act in relation to the appointment, promotion, transfer,
disciplinary control and dismissal of the officers belonging to the Sri Lanka Audit Service and Sri Lanka

Audit Examiners Service until the State Audit Service established.

Since the matters relating to appointment, promotion, transfer, disciplinary control and dismissal matters
related to officers in Sri Lanka Audit Service and Sri Lanka Audit Examiners Service are pending. I shall
be thankful if you give advice as to know whether the Audit Service Commission could exercise its

powers till the National Audit Act passed or alternative arrangement as an interim measure.

I'enclosed the following documents for your convenience.
(1) Draft National Audit Act
(i1) Copy of the Cabinet decision dated 23/12/2014
(iii) Copy of the letter sent to you by the Public Service Commission and your reply dated 25 May
2015
(iv) Cabinet decision dated 10 June 2015

Your early response is highly appreciated.

M.W Kanthi Gunathilake
Secretary

Audit Service Commission
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Fax

Ms. M. W. Kanthi Gunathilake,

Secretary,

Audit Service Commission,
306/72, Polduwa Road,

Battaramulla.

LEGAL ISSUES IN CONNECTION WITH THE POWERS VESTED IN THE AUDIT
SERVICE COMMISSION

[refer to your letter dated 29 December 2015, requesting an opinion on whether the
Audit Service Commission could exercise powers relating to the appointment,
promotion, transfer, disciplinary control and dismissal (hereinafter collectively
referred to as “powers”) of the officers of the Sri Lanka Audit Service and Sri Lanka

Audit Examiners Service and the subsequent correspondence and discussions.

In terms of the 19" Amendment to the Constitution, the Audit Service Commission
has powers over the members of the Sri Lanka State Audit Service. The Sri Lanka
State Audit Service is a new service that has been proposed, and the Cabinet has
taken a policy decision on 23 December 2014 to establish such a new service.
However, as at present, the Sri Lanka State Audit Service has not been established. In
any event, in terms of Article 153B(2) of the Constitution, Parliament has to provide

by law for the establishment of the Sri Lanka State Audit Service.



However, until the establishment of the Sri Lanka State Audit Service, it is the Public
Services Commission that would have to exercise powers over the officers of the Sri
Lanka Audit Service and Sri Lanka Audit Examiners Service. It would have been
helpful had the Cabinet been apprised of the distinction between the Sri Lanka Audit

Service and Sri Lanka State Audit Service,

In the above circumstances, it would be necessary to apprise the Cabinet of the

contents of this letter prior to taking any further steps in this regard.

Sgd./ Y.J.W. Wijayatilake, P.C.
Nirmalan| Wigneswaran Attorney General
Senior Stpate Counsel
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ASC/3/1/2015 May 2016

Secretary

Ministry of Special Assignments

National Audit Bill

[ am writing this letter to convey you the recent discussion on the above matter to you to brief
the Cabinet Sub Committee which you are appointed as Convener/Secretary.

First a fall, T wish to place on record our appreciation of the initiatives taken by the HE the
President, Hon. Prime Minster, other Ministers and the Secretaries concerned to expedite the
enactment of the National Audit Act.

Audit Service Commission was established by 19 Amendment to the Constitution of Sri Lanka to
give financial and administrative independence to  the Auditor General to promote
accountability and governance in Sri Lanka along- felt need advocated by several stake holders,
lending agencies ect. could not function affectively due to the delays in enactment of the Audit
Act.

The Audit Service Commission is empowered to exercise powers relating to the appointment,
promotion, transfer, disciplinary control and dismissal of the officers of the Sri Lanka State
Audit Service. The Sri Lanka State Audit Service is a new Service that has been proposed and
the Cabinet of Ministers has taken a policy decision on 23" December 2014 to establish such &

new service.

However at present Sri Lanka State Audit Service has not been established in terms of Article
153 B (2) of the Constitution. Parliament has to provide by Law for the establishment of the
State Audit Service. It is therefore imperative that the National Audit Act should be passed by
the Parliament to establish the Sri Lanka State Audit Service..

[n this connection, I wish to add the a workshop on draft National Audit Act was held 19" April

2016 on the initiative of advisor to the Prime Minister along with representative of the World
Bank , Auditor General Department including several Secretaries of the Ministries , Heads of the
Department and Chief Accountants. I made a detail presentation explaining important provisions



in the act and at the end of the workshop all participants concurred with all the provisions in the
draft Act.

A was made to understand that several senior public officers concerned with the surcharge
powers given to Auditor General in this Act.

I'annexure herewith the following documents for your information/ perusal.

(A) Note on Surcharge powers of Auditor General explaining the need to extend the
Surcharge powers to all public service in Sri Lanka

(B) Provisions in Financial Regulations on imposition of Surcharges

(C) Whether Surcharge powers of Auditor General appropriate for Sri Lanka and
Surcharge procedure suggested in the Bill fair to the concerned officer

Should you require any further clarification /information , please contact me without hesitation.

ol ¢ o
H.M. Gamini Wijesingha

Chairman

Audit Service Commission

C.C- Secretary to the President
Secretary to the Prime Minister
Secretary to the Cabinet of Ministers

Secretary/ Ministry of City Planning and would appreciate if you could
Water Supply convey the contents in this letter

Secretary / Ministry of Disaster Management ( and the annexures to the

Secretary / Ministry of Finance Hon. Ministers concerned



Annexure A

Surcharge Powers to the Auditor General

The concept of imposing surcharges on public officers found guilty of negligence , delay, fault or
fraud resulting in deficiency or loss to the State is a practice/ accepted policy prevailing in Sri
Lanka for several years in evident from the Government Financial Regulations issued in 1966 or
before. The Chief Accounting Officers and Accounting Officers are responsible for the
imposition of surcharges after due investigation.

However, the surcharges have not been strictly followed by the CAOO/AQO for various reasons
due to political and social issues. This situation has led to increase in losses due to corruption,
negligence, fraud ect. in the public sector. If the provisions in the Financial Regulations relating
to imposition of surcharges on errant public officers had been strictly followed, the extend of
loss/corruption n could have been minimized or avoided. The magnitude of these losses to the
state had incerase3d many folds during the last several years.

[t is very difficult for the public officers to resist a request made by political head or his officers
to carry out a transaction not in accordance with the financial regulations or other accepted
~practices. This is very difficult and refusal could lead to their problems .The mind set of
politicians and their interference in public sector may very form time to time but likely to
continue in the present contest in our country and very difficult to arrest them in the near future.

We wish to bring it to your attention that Mr. R. Paskaralingam, Advisor to the Hon Prime
Minister and then Secretary to the Treasury has issued Circular instructions in 1993 to all Chief
Accounting Officers and Accounting Officers on imposition of surcharges on Public Officers as
advised by the Financial Regulations on this matter and their responsibilities seriously.

The deterioration of financial and administrative accountability in Sri Lanka for the last few
decades was not adequately addressed and managed. The Accountability and Good Governance
mechanism are not effective in operation. Our traditional methods of controls have failed. If we
minimize negligence, lethargy, misconduct etc. in the management of public expenditure,
revenue and public resources including human and other resources we will be able to improve

the economy of the country.

Due to the constraints faced by Chief” Accounting Officers/Accounting OTficers, the ImposiTion
of surcharges on errant officers has become ineffective or notimposed at all.

Some argue that empowering Auditor General to impose surcharges could weaken public sector
governance rather than strengthening. The present state of affairs in the public sector would have

15



been overcome, if all concerned had effectively supervised the public financial management in
this country.

There is a wide gap between expectations and reality. The surcharge provision is proposed to

overcome the above situation.

It is therefore appropriate in these circumstances to enhance the provision of surcharges already
existing relatingl01AO(B)(C) to Local Authorities and Universities to the Auditor General be
extended to cover all other Public Sector Institutions to minimize or arrest the losses to the state

due to delay, negligence, fault, fraud etc.

16
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Annexure B

Provisions in Financial Regulations on Imposition of Surcharges

FR101(1) Losses caused by delay, neglect, fault or fraud of an officer/officers or from
non-compliance with Financial Regulations or Departmental Rules or Orders
should be made good by the officers concerned

FR A chief Accounting officer who is a Secretary to the Ministry /Chief

108(1)(A)(B)(C) | Accounting Officer who is not a Secretary to the Ministry /an Accounting

officer is authorized to deal with the losses in certain circumstance.

FR 115(3)(a)

Payment falling due before November 30 of the preceding financial year

Payment falling due before November 30 of the preceding financial year due
to carelessness or neglect on the part of the officers of the Department should
be surcharged in whole or in part against the responsible officer or officers
after obtaining explanation from them and found not satisfactory. .

FR 115 (4)

Claims of other previous financial years

Every claim relating to a financial year prior to the preceding financial year
should, whatever be the reason for the delaying payment, be referred to the
Chief Accounting officer before payment is made thereon.

Chief Accounting officer will call for the explanation from the officer/officers
and found not satisfactory then he will decide to surcharge in whole or in part
against the responsible officer /officers.

FRI118(5)

Refunds from revenue arisen as a result of carelessness or neglect on the part
of any officer may be called upon to pay the amount of the refund

FR156(1)

Responsibility for loss

An officer shall be held personally responsible for any loss caused to the
Government by his own delay, negligence, fault of fraud and shall make good
such loss.

FR206(2)

Refund of deposits

Any sum incorrectly paid as a result of insufficient/incorrect particulars shall

be charged from the officers concerned:

FR210(1)

Discounts

Where it is possible to obtain a discount, payment must be made in time to
obtain them in full.




Failure to obtain a discount due will render an officer liable to be surcharge in

the amount.
Losses sustained by the Government
If at any time the Gove
fault on the part of any
stamps, tickets, securiti

FR 315(3)
mment sustained a loss by reason of a neglect or fulfi

officer in the custody or disposal of publ
€s, stores ect. The officer will be liable

nterfoil books or forms

firregularly using counterfoil books for
d be recovered from the

| FR343(b)

FR 757(3)

Loss of used or unused cou
Losses sustained as a result o
licenses, permits, and certific
responsible officers concerned.
Write-offs for loss of stores
should be dealt with by foll

ates ect. Shoul

detected at the Board of Survey veri
owing the provisions of FR

IR
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Supplementary Allocation No Q of 2016

i
Copies to: - !
. DG/State Accounts (Compurer Division) My No: BD,!G§$ 2111027
2. DG/ Treasury Operations

3. Auditor General
4. BDA!

5. Accountant/Dept. of National Budget “

6. Summary File

Auditor Geperal

Auditor General’s Department SAm e

-

AT 0
7 P
~ i /
——

.,

Your No: {0 Vo 4
. i
9 P
S

\\\\.‘—/ 41/'

R s
S

Department of Nationa] Budger

General Treasury

Colombo 01

2%5.01.2016 .
W

Add. AG [~ A ;
Sec co=

25 JAN &p{ ;:

Supplementary Allocation

A sum of Rs 35,500,000/~ is here by transferred from: :
Head 240 - Departient of National Budget M\j
Pragramme 02- Development Activities
Project 02- Budgetary Support Services and Contingent Liabilitjes

Sub Projects 0
Object Code/s 1702-02-11 — Rs. 29,000,000

2503-05-11 — RS, 6,500,000

For expenditure on supplies/services in terms of the Appropriation Act No. 16 of 2015
to the Ministry/Department as per the artached scheduyle.

S5

This transfer shall be deemed to be a supplementary allocation niade to the H.E the

President in terms of Section 6 (1) of the Appropriation Act No.16 of 2015,

(=5}

4. The granting of this allocation should not be construed as adequate authority for
weurring expenditure. All expenditures should be incurred in accordance with the
provisions of the relevant Financial Regulations, Establishment Code and instructions
issued from time to time by the government.

A

This supplementary allocation should not be utilized for purposes other than thar for

which it has been specifically granted. Also it should not be transferredymder FR 66
~ 69. Please note that savings of the Object Codes 0 which the su plementary

allocation is granted cannot he transferred to any othe

Please see gver]

For ] a\of NAtional Budget
eaf for accounting details,

Al
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2016

15: @9

Head No ;

§112432845 MET LUMAL BULYWGE | ver

Supplementary Allocation o .25%.
Schedule
H.E the President

21 - Auditor General’s department

Lof 2016

Programme : 01 - Operational Activities

01 - General Administration and Direct Audit Services

Project
> N W
3 =3 5] 2| Ew
A ;,JU- E) gjg Description Amount Rs.
Alo| O|7|EF ..
%) h. !
e " FRecufrentExpenditure, 00 1 29,000,000
Expenditure for the Newly Established
Audit Service Commission
0101 {1405 0 | 1L | Other 29,000,000
(Additional allocation for the expenditure of l
Audit Service Commission )
' * :gapital Expenditure.. C s L 6,5000000
Expenditure for the Nwsl) Emblnshed
Audit Service Commission
01021250110 11 | Restructuring 6,500,000
(Additional allocation for the expenditure of
Audit Service Commuission )
Total 35,500,000

............... P R I I R P R T

- .-;;Ep;})’i‘:ﬁcctgr General of National Budget

22,
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