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Determination of

IN THE SUPREME COURT OF THE DEMOCRATIC
SOCIALIST REPUBLIC OF SRI LANKA

(o

Supr e me

In the matter of applications under Article
121 (1) of the Constitution

A Bill titled “Divineguma”

Before : Dr. Shirani A. Bandaranayake -
N.G. Amaratunga =
K. Sripavan -

S.C. Special Determination

No. 04/2012
Chamara Madduma Kaluge,
No.14/1, Sri Devananda Road,
Thumbowila,
Piliyandala.
Petitioner
Counsel H J.C.Weliamuna with Mevan Kiriella Bandara
Vs.
Hon. The Attorney General,
Attorney General's Department,
Colombo 12.
Respondent
Counsel g Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,
For the Attorney General
Dr. Nanayakkarawasam
Carijjawattege Vijitha,
No.73 C, Kenhinda Road,
Uda Eriyagama,
Peradeniya.
Intervenient-Respondent
Counsel : Ikram Mohamed, PC., with J.P. Gamage, M.S.A. Wadood,
Nadeeka Galhena and Milhan Mohamed
Edirisinghe Vithanage Prasad Rasanga Harischandra,
Galkaduwa,
Imaduwa.
Intervenient-Respondent
Counsel i S.L. Gunasekera with Laknath Seneviratne and

Chinthaka Mendis

Chandrika Silva,

No0.90/10, Swarna Road,

Wellawatta,
Colombo 06.

Intervenient-Respondent

Judge of the Supreme Court
Judge of the Supreme Court

Counsel

Co

Counsel

Counsel

Counsel

Counsel

Counsel

Counsel

Counsel

1'Z3,

Dr. Jayatissa de Costa, PC., with Chula Boange,
Dr. Codlin Waidyaratna, Mahesh Katulanda
and E.L. Thirimanne
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Mallika Appuhamilage Don Yamuna Samanthi,

No. 27/1/1,
Bekariwaththa,
Nawala Road,
Narahenpita,
Colombo 05.

Intervenient-Respondent

Ikram Mohamed, PC., with J.P. Gamage, M.S.A. Wadood,

Nadeeka Galhena and Milhan Mohamed

Malani Hettiarachchei,
No.25 A, Samagi Pura,
Hokandara South,
Hokandara

Intervenient-Respondent

Canishka G. Witharana

Dimi Adurage Padma Silva,
No.284/3, Pitipana West,
Homagama.

Intervenient-Respondent

Rasika Dissanayake

Sri Lanka Nidahas Samurdhi Kalamanakaruwange

Ha Sambandikarana Niladaringe Sangamaya,

No.3, Miriswatta,
Kotugoda.

Intervenient-Respondent

Kushan D’ Alwis with Kaushalya Navaratne and
Chamath Fernando

Ven.Omalpe Sobhitha Thero,
Bodhiraja Dharmayathanaya,
Hingure ara,

Embilipitiya

Intervenient-Respondent

Manohara de Silva, PC., with Pubudini Wickramaratne and

J.P. Gamage

Solanga Arachchige Sunil Wickramasinghe,
No0.506/469, Ikkiliweva,
Attanakadawala.

Intervenient-Respondent
M.U.M. Ali Sabry with Ruwantha Cooray

Sumithra Arachchige Don Jagath Kumara,
No.569, Udumulla Road,
Battaramulla.

Intervenient-Respondent

Faisz Musthapha, PC., with Sanjeeva Jayawardane,
Faiszer Musthapha, Kuvera De Zoysa and Niranjan
Arulpragasam

Kahatagahagedera Neel Shayamantha,
No.06, 04" Lane,

Borupona Road,

Rathmalana.

Intervenient-Respondent
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Counsel

2012

Chandana Liyanapatabendy with Harshana Ranasinghe

S.C. Special Determination

No. 05/2012

Counsel

Counsel

Counsel

Somasundaram Senathirajah,
16(30), Martin Road,
Jaffna.

Petitioner

M.A. Sumanthiran with Niran Anketell

Vs.

Hon. The Attorney General,
Attorney General’s Department,
Colombo 12.

Respondent

Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Nekathgedara Wijesekara Mudiyanselage
Jayantha Wijesekara,

No.680/A, Unit 4,

Raja Ela,

Kantale

Intervenient-Respondent

S.L. Gunasekera with Laknath Seneviratne and
Chinthaka Mendis

S.C. Special Determination

No. 06/2012

Counsel

Counsel

1. Centre for Policy Alternatives (Guarantee) Limited,

24/2, 28" Lane,
Off Flower Road,
Colombo 07.

Dr. Paikiasothy Saravanamuttu,
No.03, Ascot Avenue,
Colombo 05.

Petitioners

Viran Corea with Ermiza Tegal

Vs.

Hon. The Attorney General,
Attorney General’s Department,
Colombo 12.

Respondent

Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

R B

Counsel

Counsel

06

Nallaiah Vinasithamby,
Puloly South,

Puloly,

Jaffna

Intervenient-Respondent

Gunapalage Dharmadasa,
Gurugammanaya,
Ekirikanda,
Medawachchiya.

Intervenient-Respondent

S.C. Special Determination

No. 07/2012

Counsel

Counsel

Counsel

Sirithunga Jayasuriya,
56/3, E.D. Dabare Mawatha,
Colombo 5.

Sirimasiri Happuarachi,
306C, Uthurubathagama,
Ja-Ela.

Petitioners

J.C.Weliamuna with Mevan Kiriella Bandara

Vs.

Hon. The Attorney General,
Attorney General’s Department,
Colombo 12.

Respondent
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Romesh de Silva, PC., with Manjuka Fernandopulle &
Eraj de Silva

Manohara de Silva, PC., with Pubudini Wickramaratne and
J.P. Gamage

Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,

For the Attorney General

Arumugam Ragunathan,
Karaveddy Centre,
Karaveddy.

(Northern Province)

Intervenient-Respondent

Faisz Musthapha, PC., with Sanjeeva Jayawardane,
Faiszer Musthapha, Kuvera De Zoysa and Niranjan
Arulpragasam

S.C. Special Determination

No. 08/2012

Mohammed Azath Sanoon Salley,
No.61A, Flower Road,
Colombo 07.

Manoharan Ganesan,
No.72, Bankshall Street,
Colombo 11.

Petitioners

SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,
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Counsel : Pulasthi Hewamanne with Senura Abeywardane
Vs.

Hon. The Attorney General,
Attorney General's Department,
Colombo 12.

Respondent

Counsel : Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Shanmugan Prabaharan,
No.30, Thavasikulam Road,
Mathavuveithakulam,
Vavuniya.

Intervenient-Respondent

Counsel 4 Ikram Mohamed, PC., with J.P. Gamage, M.S.A. Wadood,
Nadeeka Galhena and Milhan Mohamed

S.C. Special Determination
No. 09/2012

1, Dr. Vickramabahu Karunarathne,
No.17, Barrack Lane,
Colombo 02.

2. Sarath Manamendra,
N0.294/15, Ariya Sinhala Mawatha,
Kalapaluvava,
Rajagiriya.

Petitioners

Counsel : Pulasthi Hewamanne

Vs,

Hon. The Attorney General,
Attorney General's Department,
Colombo 12.

Respondent

Counsel : Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Sekkali Jaleeth,
Mankulam,
Neriyakulam,
Cheddikulam,
Vavuniya.

Intervenient-Respondent

Counsel : Canishka G. Witharana with Dushani Priyadarshani and
J.P. Gamage

123, 1052

S.C. Special Determination
No. 10/2012

Murugan Chandrakala,
No.55/28, Atapattu Terrace,
Dehiwala.

Petitioner
Counsel : Sagara Kariyawasam
Vs.

1. Hon. The Attorney General,
Attorney General's Department,
Colombo 12.

2. Hon. Basil Rajapaksa, M.P.,
Minister of Economic Development,
No.464, T.B. Jayah Mawatha,
Colombo 10.

Respondents

Counsel : Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Manohara De Silva, PC., with Pubudini Wickramaratne and
J.P. Gamage for 2" Respondent

S.C. Special Determination
No. 11/2012

Uruthurakumar Jeya,
No.74/68,

Nedunkulam Pillair Kovil,
Colombuthurai,

Jaffna.
Petitioner
Counsel : Sagara Kariyawasam
Vs.

Hon. The Attorney General,
Attorney General’s Department,
Colombo 12.

Respondent

Counsel : Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

S.C. Special Determination
No. 12/2012

Antonyz Jegajeevan Jacob,
No.178, Kandy Road,
Chundikuli,

Jaffna.

Petitioner
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Counsel Sagara Kariyawasam

Vs,

Hon. The Attorney General,

Attorney General’s Department,

Colombo 12.

Respondent

Counsel Y.J.W. Wijayatilaka, PC., Solicitor General with

Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

S.C. Special Determination
No. 13/2012

Karuppaiah Yogeshwari,
No.55/28, Atapattu Terrace,
Dehiwala.

Petitioner

Counsel Sagara Kariyawasam

Vs,

1. Hon. The Attorney General,
Attorney General’s Department,
Colombo 12.

2. Hon. Basil Rajapaksa, M.P.,
Minister of Economic Development,
No.464, T.B. Jayah Mawatha,
Colombo 10.

Respondents

Counsel Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,

SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Manohara De Silva, PC., with Pubudini Wickramaratne and
1.P. Gamage for 2™ Respondent

S.C. Special Determination
No. 14/2012

P.B.D.J.W. Nanayakkara,
418/4, Kotte Road,
Pita Kotte.

Petitioner

Counsel Senany Dayaratne with Eshanthi Mendis

Vs.

Hon. The Attorney General,
Attorney General's Department,
Colombo 12.

Respondent

I B 06 1054

Counsel Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,

SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Seyyadu Cassim Nazoordeen,
Mankulam,

Neriyakulam,

Chettikulam,

Vavuniya.

Intervenient-Respondent

Counsel Kushan D’ Alwis with Kaushalya Navaratne and

Chamath Fernando

Nugegoda Abeysinghe Mudiyanselage
Indrajith Bandara Abeysinghe,
No.71/1, Batagalla,

Talatuoya.

Intervenient-Respondent

Counsel Manohara de Silva, PC., with Pubudini Wickramaratne and

J.P. Gamage

Court assembled at 10.45 a.m. on 18-10-2012, 10.30 a.m. on 22-10-2012 and
10.30 a.m. on 23-10-2012.

A Bill bearing the title “Divineguma” was published on the Gazette of the
Republic of Sri Lanka on 27-07-2012 and placed on the Order Paper of
10-08-2012. (4) petitioners had
Constitutionality of the said Bill by three (3) separate petitions presented to this

Parliament on Four challenged the
Court. This Court had determined that the said Bill was in respect of matters set
out in the Provincial Council List and shall not become law unless it has been
referred by His Excellency the President to every Provincial Council as required
by Article 154 G (3) of the Constitution. It had also been determined that as the
Bill had been placed in the Order Paper of Parliament without compliance with
the provisions of Article 154 G (3) of the Constitution, no Determination would be
made at that stage on the other grounds of challenge.

Thereafter the Bill had been placed on the Order Paper of Parliament on 09"
October 2012. Eleven (11) petitions, bearing Nos. SD 04-14/2012 were filed
challenging the Constitutionality of this Bill thereby seeking to invoke the
jurisdiction of this Court in terms of Article 121 (1) of the Constitution.

Hon. The Attorney General was given due notice of the petitions.

When the aforesaid petitions were taken for consideration, several learned
_Counsel sought permission to be added as intervenients, on whose behalf papers

were filed as parties to these proceedings.

Learned Counsel for the petitioners informed Court that they have no objection
for allowing such interventions, if the Court so desires. Accordingly all
interventions were allowed and they were added as intervenient-respondents.

Learned Counsel learned President’s Counsel

representing the petitioner,
representing the 2" respondent in SC SD No.10 of 2012 and SC SD No.13 Of
2012, learned President’s Counsel and learned Counsel representing intervenient-

respondents and the learned Solicitor General on behalf of the Hon. The Attorney
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General were heard before this Bench at the sittings held on 18-10-2012, 22-10-
2012 and 23-10-2012.

Several learned President’s Counsel for the intervenient-respondents, the learned
President’s Counsel for the 2™ respondent in SC SD No.10 of 2012 and SC SD
NO. 13 of 2012, the learned Solicitor General contended that this Court has no
Jurisdiction to decide on the question of compliance with Article 154 G (3) of the
Constitution. It was submitted that Article 154 G (3) is a procedural step that has
to be taken by His Excellency the President and that once a Bill has been placed
before Parliament the legislative process commences, and thereafter such cannot

be inquired into in terms of Article 124 of the Constitution.

Since extensive submissions were made on this preliminary issue as to the scope
of constitutional jurisdiction of the Supreme Court, it would be necessary to

examine the said question in detail.

As stated earlier, the Bill on Divineguma was Gazetted on 10-08-2012 and was
placed on the Order Paper of Parliament. It was not disputed that following the
Determination of this Court in respect of that Bill, that it was withdrawn from the
Order Paper of Parliament on 21-09-2012. Thereafter on 09-10-2012, the Bill
had been once again placed on the Order Paper of Parliament and on that day
the communication of His Excellency the President to the Hon. Speaker in
respect of the Bill on Divineguma had been communicated by the Hon. Speaker
to Parliament. At the stage of heéring on this Bill learned Solicitor General
brought to the notice of this Court stating that judicial notice could be taken on
the fact that the Bill had been sent to eight (8) Provincial Councils where they
have granted approval and to the Governor of the Northern Province where the

Governor had granted his consent.



