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Determination of the Supreme Court:

IN THE SUPREME COURT OF THE DEMOCRATIC
SOCIALIST REPUBLIC OF SRI LANKA

In the matter of applications under Article
121 (1) of the Constitution

A Bill titled “Divineguma”

Before : Dr. Shirani A. Bandaranayake - Chief Justice
N.G. Amaratunga - Judge of the Supreme Court
K. Sripavan - Judge of the Supreme Court

S.C. Special Determination

No. 04/2012
Chamara Madduma Kaluge,
No.14/1, Sri Devananda Road,
Thumbowila,
Piliyandala.
Petitioner
Counsel H J.C.Weliamuna with Mevan Kiriella Bandara
Vs.
Hon. The Attorney General,
Attorney General's Department,
Colombo 12.
Respondent
Counsel g Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,
For the Attorney General
Dr. Nanayakkarawasam
Carijjawattege Vijitha,
No.73 C, Kenhinda Road,
Uda Eriyagama,
Peradeniya.
Intervenient-Respondent
Counsel : Ikram Mohamed, PC., with J.P. Gamage, M.S.A. Wadood,
Nadeeka Galhena and Milhan Mohamed
Edirisinghe Vithanage Prasad Rasanga Harischandra,
Galkaduwa,
Imaduwa.
Intervenient-Respondent
Counsel i S.L. Gunasekera with Laknath Seneviratne and

Chinthaka Mendis

Chandrika Silva,
No0.90/10, Swarna Road,
Wellawatta,

Colombo 06.

Intervenient-Respondent

Counsel

Counsel

Counsel

Counsel

Counsel

Counsel

Counsel

Counsel

Dr. Jayatissa de Costa, PC., with Chula Boange,
Dr. Codlin Waidyaratna, Mahesh Katulanda
and E.L. Thirimanne

1048

Mallika Appuhamilage Don Yamuna Samanthi,

No. 27/1/1,
Bekariwaththa,
Nawala Road,
Narahenpita,
Colombo 05.

Intervenient-Respondent

Ikram Mohamed, PC., with J.P. Gamage, M.S.A. Wadood,

Nadeeka Galhena and Milhan Mohamed

Malani Hettiarachchei,
No.25 A, Samagi Pura,
Hokandara South,
Hokandara

Intervenient-Respondent

Canishka G. Witharana

Dimi Adurage Padma Silva,
No.284/3, Pitipana West,
Homagama.

Intervenient-Respondent

Rasika Dissanayake

Sri Lanka Nidahas Samurdhi Kalamanakaruwange

Ha Sambandikarana Niladaringe Sangamaya,

No.3, Miriswatta,
Kotugoda.

Intervenient-Respondent

Kushan D’ Alwis with Kaushalya Navaratne and
Chamath Fernando

Ven.Omalpe Sobhitha Thero,
Bodhiraja Dharmayathanaya,
Hingure ara,

Embilipitiya

Intervenient-Respondent

Manohara de Silva, PC., with Pubudini Wickramaratne and

J.P. Gamage

Solanga Arachchige Sunil Wickramasinghe,
No0.506/469, Ikkiliweva,
Attanakadawala.

Intervenient-Respondent
M.U.M. Ali Sabry with Ruwantha Cooray

Sumithra Arachchige Don Jagath Kumara,
No.569, Udumulla Road,
Battaramulla.

Intervenient-Respondent

Faisz Musthapha, PC., with Sanjeeva Jayawardane,
Faiszer Musthapha, Kuvera De Zoysa and Niranjan
Arulpragasam

Kahatagahagedera Neel Shayamantha,
No.06, 04" Lane,

Borupona Road,

Rathmalana.

Intervenient-Respondent
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Counsel
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Chandana Liyanapatabendy with Harshana Ranasinghe

S.C. Special Determination

No. 05/2012

Counsel

Counsel

Counsel

Somasundaram Senathirajah,
16(30), Martin Road,
Jaffna.

Petitioner

M.A. Sumanthiran with Niran Anketell

Vs.

Hon. The Attorney General,
Attorney General’s Department,
Colombo 12.

Respondent

Y.J.W. Wijayatilaka, PC., Solicitor General with

Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Nekathgedara Wijesekara Mudiyanselage
Jayantha Wijesekara,

No.680/A, Unit 4,

Raja Ela,

Kantale

Intervenient-Respondent

S.L. Gunasekera with Laknath Seneviratne and
Chinthaka Mendis

S.C. Special Determination

No. 06/2012

Counsel

Counsel
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Nallaiah Vinasithamby,
Puloly South,

Puloly,

Jaffna

Intervenient-Respondent

Romesh de Silva, PC., with Manjuka Fernandopulle &
Eraj de Silva

Gunapalage Dharmadasa,
Gurugammanaya,
Ekirikanda,
Medawachchiya.

Intervenient-Respondent

Manohara de Silva, PC., with Pubudini Wickramaratne and
J.P. Gamage

S.C. Special Determination

1. Centre for Policy Alternatives (Guarantee) Limited,

24/2, 28" Lane,
Off Flower Road,
Colombo 07.

2. Dr. Paikiasothy Saravanamuttu,

No.03, Ascot Avenue,
Colombo 05.
Petitioners
Counsel : Viran Corea with Ermiza Tegal

Vs.

Hon. The Attorney General,

Attorney General’s Department,

Colombo 12.

Respondent

No. 07/2012
Sirithunga Jayasuriya,
56/3, E.D. Dabare Mawatha,
Colombo 5.
Sirimasiri Happuarachi,
306C, Uthurubathagama,
Ja-Ela.
Petitioners
Counsel J.C.Weliamuna with Mevan Kiriella Bandara
Vs.
Hon. The Attorney General,
Attorney General’s Department,
Colombo 12.
Respondent
Counsel H Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,
For the Attorney General
Arumugam Ragunathan,
Karaveddy Centre,
Karaveddy.
(Northern Province)
Intervenient-Respondent
Counsel : Faisz Musthapha, PC., with Sanjeeva Jayawardane,

Faiszer Musthapha, Kuvera De Zoysa and Niranjan
Arulpragasam

S.C. Special Determination
No. 08/2012

1. Mohammed Azath Sanoon Salley,
No.61A, Flower Road,
Colombo 07.

Counsel : Y.J.W. Wijayatilaka, PC., Solicitor General with

Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,

SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Manoharan Ganesan,
No.72, Bankshall Street,
Colombo 11.

Petitioners
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Counsel

Counsel

Counsel

208Ee®xsInd
Pulasthi Hewamanne with Senura Abeywardane
Vs.

Hon. The Attorney General,
Attorney General's Department,
Colombo 12.

Respondent

Counsel
Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Shanmugan Prabaharan,
No.30, Thavasikulam Road,
Mathavuveithakulam,
Vavuniya.

Intervenient-Respondent

Ikram Mohamed, PC., with J.P. Gamage, M.S.A. Wadood,
Nadeeka Galhena and Milhan Mohamed

Counsel

S.C. Special Determination

No. 09/2012

Counsel

Counsel

Counsel

1, Dr. Vickramabahu Karunarathne,
No.17, Barrack Lane,
Colombo 02.
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S.C. Special Determination
No. 10/2012

Murugan Chandrakala,
No.55/28, Atapattu Terrace,
Dehiwala.

Petitioner

Sagara Kariyawasam

Vs.

1. Hon. The Attorney General,
Attorney General's Department,
Colombo 12.

2. Hon. Basil Rajapaksa, M.P.,
Minister of Economic Development,
No.464, T.B. Jayah Mawatha,
Colombo 10.

Respondents

Y.J.W. Wijayatilaka, PC., Solicitor General with

Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Manohara De Silva, PC., with Pubudini Wickramaratne and
J.P. Gamage for 2" Respondent

S.C. Special Determination

2. Sarath Manamendra,
N0.294/15, Ariya Sinhala Mawatha,
Kalapaluvava,
Rajagiriya.

Petitioners

Pulasthi Hewamanne

Vs. Counsel

Hon. The Attorney General,
Attorney General's Department,
Colombo 12.

Respondent

Y.J.W. Wijayatilaka, PC., Solicitor General with

Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,

PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath, Counsel
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Sekkali Jaleeth,
Mankulam,
Neriyakulam,
Cheddikulam,
Vavuniya.

Intervenient-Respondent

Canishka G. Witharana with Dushani Priyadarshani and
J.P. Gamage

No. 11/2012

Uruthurakumar Jeya,
No.74/68,

Nedunkulam Pillair Kovil,
Colombuthurai,

Jaffna.

Petitioner

Sagara Kariyawasam

Vs.

Hon. The Attorney General,
Attorney General’s Department,
Colombo 12.

Respondent
Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,

SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

S.C. Special Determination
No. 12/2012

Antonyz Jegajeevan Jacob,
No.178, Kandy Road,
Chundikuli,

Jaffna.

Petitioner
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Counsel Sagara Kariyawasam

Vs.

Hon. The Attorney General,
Attorney General’s Department,
Colombo 12.

Respondent

Counsel Y.J.W. Wijayatilaka, PC., Solicitor General with

Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,

SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

S.C. Special Determination
No. 13/2012

Karuppaiah Yogeshwari,
No.55/28, Atapattu Terrace,
Dehiwala.

Petitioner

Counsel Sagara Kariyawasam

Vs,

1. Hon. The Attorney General,
Attorney General’s Department,
Colombo 12.

2. Hon. Basil Rajapaksa, M.P.,
Minister of Economic Development,
No.464, T.B. Jayah Mawatha,
Colombo 10.

Respondents

Counsel Y.J.W. Wijayatilaka, PC., Solicitor General with
Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,

SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Manohara De Silva, PC., with Pubudini Wickramaratne and
1.P. Gamage for 2™ Respondent

S.C. Special Determination
No. 14/2012

P.B.D.J.W. Nanayakkara,
418/4, Kotte Road,
Pita Kotte.

Petitioner

Counsel Senany Dayaratne with Eshanthi Mendis

Vs.

Hon. The Attorney General,
Attorney General's Department,
Colombo 12.

Respondent

Counsel Y.J.W. Wijayatilaka, PC., Solicitor General with

Bimba Jayasinghe Tillekaratne, PC., ASG., Suhada Gamlath,
PC., ASG., Indika Demuni de Silva, DSG., Suharshi Herath,
SC., Yuresha Fernando, SC., and Dr. Avanti Perera, SC.,

For the Attorney General

Seyyadu Cassim Nazoordeen,
Mankulam,

Neriyakulam,

Chettikulam,

Vavuniya.

Intervenient-Respondent

Counsel Kushan D’ Alwis with Kaushalya Navaratne and

Chamath Fernando

Nugegoda Abeysinghe Mudiyanselage
Indrajith Bandara Abeysinghe,
No.71/1, Batagalla,

Talatuoya.

Intervenient-Respondent

Counsel Manohara de Silva, PC., with Pubudini Wickramaratne and

J.P. Gamage

Court assembled at 10.45 a.m. on 18-10-2012, 10.30 a.m. on 22-10-2012 and
10.30 a.m. on 23-10-2012.

A Bill bearing the title “Divineguma” was published on the Gazette of the
Republic of Sri Lanka on 27-07-2012 and placed on the Order Paper of
Parliament on 10-08-2012. Four (4) petitioners had challenged the
Constitutionality of the said Bill by three (3) separate petitions presented to this
Court. This Court had determined that the said Bill was in respect of matters set
out in the Provincial Council List and shall not become law unless it has been
referred by His Excellency the President to every Provincial Council as required
by Article 154 G (3) of the Constitution. It had also been determined that as the
Bill had been placed in the Order Paper of Parliament without compliance with
the provisions of Article 154 G (3) of the Constitution, no Determination would be
made at that stage on the other grounds of challenge.

Thereafter the Bill had been placed on the Order Paper of Parliament on 09"
October 2012. Eleven (11) petitions, bearing Nos. SD 04-14/2012 were filed
challenging the Constitutionality of this Bill thereby seeking to invoke the
jurisdiction of this Court in terms of Article 121 (1) of the Constitution.

Hon. The Attorney General was given due notice of the petitions.

When the aforesaid petitions were taken for consideration, several learned

_Counsel sought permission to be added as intervenients, on whose behalf papers

were filed as parties to these proceedings.

Learned Counsel for the petitioners informed Court that they have no objection
for allowing such interventions, if the Court so desires. Accordingly all

interventions were allowed and they were added as intervenient-respondents.

Learned Counsel representing the petitioner, learned President’s Counsel
representing the 2" respondent in SC SD No.10 of 2012 and SC SD No.13 Of
2012, learned President’s Counsel and learned Counsel representing intervenient-

respondents and the learned Solicitor General on behalf of the Hon. The Attorney
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General were heard before this Bench at the sittings held on 18-10-2012, 22-10-
2012 and 23-10-2012.

Several learned President’s Counsel for the intervenient-respondents, the learned
President’s Counsel for the 2™ respondent in SC SD No.10 of 2012 and SC SD
NO. 13 of 2012, the learned Solicitor General contended that this Court has no
Jurisdiction to decide on the question of compliance with Article 154 G (3) of the
Constitution. It was submitted that Article 154 G (3) is a procedural step that has
to be taken by His Excellency the President and that once a Bill has been placed
before Parliament the legislative process commences, and thereafter such cannot
be inquired into in terms of Article 124 of the Constitution.

Since extensive submissions were made on this preliminary issue as to the scope

of constitutional jurisdiction of the Supreme Court, it would be necessary to
examine the said question in detail.

As stated earlier, the Bill on Divineguma was Gazetted on 10-08-2012 and was
placed on the Order Paper of Parliament. It was not disputed that following the
Determination of this Court in respect of that Bill, that it was withdrawn from the
Order Paper of Parliament on 21-09-2012. Thereafter on 09-10-2012, the Bill
had been once again placed on the Order Paper of Parliament and on that day
the communication of His Excellency the President to the Hon. Speaker in
respect of the Bill on Divineguma had been communicated by the Hon. Speaker
to Parliament. At the stage of heéring on this Bill learned Solicitor General
brought to the notice of this Court stating that judicial notice could be taken on
the fact that the Bill had been sent to eight (8) Provincial Councils where they
have granted approval and to the Governor of the Northern Province where the
Governor had granted his consent.

Learned President’s Counsel appearing for intervenient-respondents contended
that the jurisdiction of the Supreme Court, which is set out in Articles 118 (a),
120, 123 (1), 123 (2), the Supreme Court has no power whatsoever to determine
any question except whether a Bill or any provision thereof is inconsistent with
the Constitution. Referring to the provisions in the aforesaid Articles of the
Constitution, it was vigorously contended that the Supreme Court has no
jurisdiction to enter into the issue as to whether there has been compliance with
the requirement set out in Article 154 G (3) of the Constitution that a Bill in
respect of any matter set out in the Provincial Council List stipulated in the Ninth

Schedule to the Constitution had been referred to every Provincial Council.

Learned Solicitor General, whilst submitting that the Supreme Court has no
jurisdiction to determine compliance with Article 154 G (3), stated that the said

submission is based on alternate positions, viz,

a) The first paragraph of Article 154 G (3) is a
procedural step to be taken by the President (who is
conferred with immunity from suit by virtue of Article
35 (1) of the Constitution) and;

b

N

Without prejudice to the first objection, once a Bill
has been placed before Parliament after the
procedural steps under Article 154 G (3) are taken,
the legislative process cannot be inquired into as per

the ouster contained in Article 124 of the Constitution.

With reference to the first alternative, learned Solicitor General contended that
his submission is based on the provisions contained in Article 154 G (3) of the

Constitution.  Referring to the said provisions, learned Solicitor General
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1056

submitted that the said Article stipulated a condition precedent to a Bill in respect
of any matter set out in Provincial Council List, before it is placed on the Order
paper of Parliament. Learned Solicitor General submitted that it cannot be
construed that the mere publication of a Bill in the Gazette is a legislative process
as it is simply a procedural step. According to the learned Solicitor General all
acts prior to the placing of a Bill in the Order Paper are mere initiation of
legislation only and His Excellency the President’s act of referring the Bill to the
Provincial Councils in terms of Article 154 G (3) is part of the said initiation of
legislation and not a step in the legislative process itself. Since these are
executive acts exercised by His Excellency the President in his discretion, learned
Solicitor General submitted that in terms of Article 35 (1) of the Constitution,

such acts are conferred with immunity.

Several learned Counsel for the intervenient-respondents submitted correctly
that legislative process commences upon the publication of a Bill in the Gazette
in terms of the Constitution. Learned President’s Counsel Mr. Musthapha for the
intervenient-respondent in SC SD No0.04/2012 contended that in terms of Article
78 (1) of the Constitution, there is a mandatory requirement that every Bill shall
be published in the Gazette at least seven (7) days before it is placed on the

Order Paper of Parliament.

The contention of the learned Counsel for the intervenient-respondents was that
this Court has no jurisdiction to decide whether there has been compliance with
the requirements of Article 154 G (3) of the Constitution.

Having said that, it would be necessary to examine the scope of the jurisdiction

of the Supreme Court vis a vis the Constitutional issues.

As stated earlier, in terms of Article 78 (1) of the Constitution, every Bill shall be
published in the Gazette at least seven days before it is placed on the Order
Paper of Parliament. Article 78 (2), states that the passing of a Bill by Parliament
shall be in accordance with the Constitution and the Standing Orders of
Parliament. Thereafter such a Bill would become law in terms of Article 80 of the
Constitution with a certification either by the Hon. Speaker or His Excellency the
President as the case may be. In terms of Articles 80 (3) of the Constitution
once the Bill is passed and becomes law upon the certification of His Excellency
the President or the Hon. Speaker, as the case may be, no Court or Tribunal
shall inquire into, pronounced upon or in any manner call in question, the validity
of such an Act on any grounds whatsoever.

As stipulated in Article 78 (1) after the publication of a Bill it should be placed in
the Order Paper of Parliament. When a Bill is placed on the Order Paper of
Parliament, His Excellency the President could invoke the jurisdiction of the
Supreme Court by way of a reference or any citizen, by way of a petition in
writing, could invoke such jurisdiction in terms of Article 121 (1) of the
Constitution. When the said jurisdiction is so invoked, no proceedings shall be
had in the Parliament in relation to such Bill until the Determination of the
Supreme Court has been made or the expiration of a period of three (3) weeks

from the date of such reference or petition, whichever occurs first.

An examination of the aforesaid procedure and the provisions contained in
Chapter XVI of the Constitution clearly indicates that Articles 118 (a), 120, 121,
122 and 124 refer to the sole and exclusive jurisdiction of the Supreme Court
with regard to the Bills that are to be enacted.

Article 118 of the Constitution refers to the general jurisdiction of the Supreme
Court, which states as follows:

" The Supreme Court of the Republic of Sri Lanka shall

be the highest and final Superior Court of record in
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the Republic and shall subject to the provisions of the

"

Constitution exercise - . . . .

Article 118 (a) clearly states that the Supreme Court could thus exercise the
jurisdiction in respect of Constitutional matters. Article 120 of the Constitution
which refers to the Constitutional jurisdiction of the Supreme Court specifies
that,

" The Supreme Court shall have sole and exclusive
jurisdiction to determine any question as to whether
any Bill or any provision thereof is inconsistent with
the Constitution : . . . .”

Whilst Article 118 deals with the general jurisdiction of the Supreme Court,
Articles 120, 121 and 122 refer to the Constitutional jurisdiction and the ordinary
and the special exercise of Constitutional jurisdiction in respect of Bills. It is
important to consider the provisions contained in Article 124 of the Constitution
in this regard.

The said Article is as follows:

" Save as otherwise provided in Articles 120, 121 and

122, no court or tribunal created and established for

the administration of justice, or other institution,

person or body of persons shall in relation to any Bill,

have power or jurisdiction to inquire into or

pronounce upon, the Constitutionality of such Bill or

its due compliance with the legislative process, on any

ground whatsoever.”
It was submitted by the learned counsel for the intervenient respondents that in
terms of Article 124 of the Constitution the Constitutionality of a Bill or its due
compliance with the legislative process, cannot be considered on any ground
whatsoever by any Court or tribunal save as otherwise provided in Articles 120,
121 and 122 of the Constitution. However, a simple reading of the said provision
shows that the Constitutionality of a Bill, including whether there had been due
compliance with the legislative process could be inquired into and pronounced
upon by the Supreme Court, subject to the provisions laid down in Articles
120,121 and 122 of the Constitution. Reference has been made earlier to the
provisions in the said Articles and in terms of Article 120 of the Constitution the
Supreme Court shall have sole and exclusive jurisdiction to determine any
question as to whether any Bill or any provision thereof is inconsistent with the
Constitution. This process thus permits the Supreme Court to examine and
inquire into the substantive provisions of a Bill in order to determine that there is
no inconsistency with the Constitution. If so the first limb referred to in Article
120 with regard to the phrase constitutionality of such Bill would be within
the parameters referred to in Article 120 of the Constitution.

It is also to be noted that Article 1'54 G (3) of the Constitution, refers to a
process where a Bill, which deals with subjects that come within the Provincial
Council List contained in the Ninth schedule to the Constitution, to be referred to
every Provincial Council before such Bill is placed on the Order Paper of
Parliament. The said procedure, which is a legislative process, that contains a
prohibitive condition precedent to a Bill being placed on the Order Paper of the
Parliament, has been inquired into and pronounced upon by this Court in several
Determinations (SC SD No.24/2003, SC SD No.25/2003, SC SD Nos.26 —
36/2003, SC SD No.03/2011, SC SD Nos. 01-03/2012). This in effect includes the
second limb referred to in Article 124, which refers to the due compliance

with the legislative process.
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Considering the submissions of the learned Solicitor General in terms of Article
35 of the Constitution, it is to be borne in mind that the matter that has to be
determined arises out of legislative process based on constitutional jurisdiction
and not of an executive act, which would come within the purview of the said
Article. More importantly Article 35 deals with immunity of His Excellency the
President from instituting proceedings in any court or tribunal in respect of
anything done or omitted to be done either in his official or private capacity.

Mark Fernando, J., referrir)g to the applicability of Article 35 of the Constitution in
Karunathilaka and Another v Dayananda Dissanayake ([1999] 1 Sri L.R.
page 157) had stated that,

. immunity is a shield for the doer, not for the
act.”

Article 154 G (3) is couched in such a manner that no Bill shall become law,
unless such Bill is referred by His Excellency the President to every Provincial
Council for the expression of its views thereon.

The obligatory nature of the requirement that a particular step shall be taken by
His Excellency the President before the Bill is placed on the Order Paper is a
procedural step prescribed by law.

It has to be borne in mind that this Court does not inquire into the due
compliance of the legislative process of the Bill in Parliament. The Court is only
concerned with the due process that has to be observed by His Excellency the
President before the Bill is placed on the Order Paper. Constitutional provisions
are required to be understood and interpreted with an object-oriented approach.
The words used has to be appreciated considering the true context in which the
same are used and the purpose which they seek to achieve. The successful
working of the Constitution depends upon the democratic spirit underlying it

being respected in letter and in spirit.

This position is consistent with the previous Determinations of this Court, which
had to inquire into and pronounce upon, not only the Constitutionality of the Bill
in question, but also its due compliance with the legislative process ( SC SD Nos.
24-25/2003,SC SD Nos.26-36/2003, SC SD No. 3/2011, SC SD Nos. 01-03/2012).

Referring to the jurisdiction of Superior Courts, it is clearly stated in Broom’s
Legal Maxims (10™ Edition, Pg.647) that,

“ The old rule for jurisdiction is that nothing shall be
intended to be out of the jurisdiction of the Superior
Court, but that which specifically appears to be so;
nothing is intended to be within the jurisdiction of as
inferior Court, but that which is expressly alleged.”

In such circumstances, we determine that the Supreme Court has the
sole and exclusive jurisdiction to inquire into or pronounce upon, the
Constitutionality of a Bill and its procedural compliance, before such

Bill is placed on the Order Paper of Parliament.

Learned Counsel for the petitioners strenuously contended that Article 154 G (3)
of the Constitution is a mandatory provision in the legislative process and in
terms of the said Article it is necessary to refer a Bill which deals with subjects
enumerated in the Provincial Council List to every Provincial Council and the said
requirement is a prohibitive conditional precedence which is mandatory and

should be complied with for the purposes of legislative process.
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Article 154 G of the Constitution deals with Statutes of Provincial Councils and
Article 154 G (3) refers to Bills in respect of any matter set out in the Provincial

Council List. The said Article 154 G (3) is as follows:

“No Bill in respect of any matter set out in the
Provincial Council List shall become law unless
such Bill has been referred by the President, after
its publication in the Gazette and before it is
placed on the Order Paper of Parliament, to
every Provincial Council for the expression of its
views thereon, within such period as may be

specified in the reference, and—

(a) where every such Council agrees to the
passing of the Bill, such Bill is passed by a
majority of the Members of Parliament
present and voting; or

(b) where one or more Councils do not agree
to the passing of the Bill, such Bill is
passed by the special majority required by
Article 82:

Provided that where on such reference, some but
not all the Provincial Councils agree to the
passing of a Bill, such Bill shall become law
applicable only to the Provinces for which the
Provincial Councils agreeing to the Bill have been
established, upon such Bill being passed by a
majority of the Members of Parliament present
and voting”.

Learned counsel for the petitioners submitted that the Provincial Council referred
to above is a Council, which consists of members elected according to law. Our
attention was drawn to Article 154 A (2), which states thus:

“Every Provincial Council established under
paragraph (1) shall be constituted upon the
election of the members of such Council in
accordance with the law relating to Provincial

Council elections”.

It is therefore quite clear that a functional Provincial Council, in terms of the
provisions of Article 154 A, would be a Council which is established and
constituted. It was submitted that although the Northern Provincial Council is
established that it is not yet been constituted and that the consent given by the
Governor cannot be taken as the expression of the views of the Provincial
Council. In terms of Article 154 B (1), there shall be a Governor in respect of
each Province for which a Provincial Council has been established and it is to be
noted that the Governor of a Province is appointed by warrant under his hand
and he shall hold office during the pleasure of the President. The Provincial
Councils on the other hand consist of elected members in terms of Article 154 A
(2) of the Constitution. It is therefore apparent that the Governor cannot be
regarded as part of the Provincial Council within its membership. The Governor’s
powers and functions are stipulated in Article 154 B of the Constitution and
Article 154 C clearly lays down the exercise of the executive power by the
Governor. Article 154 G (3) as stated earlier, refers to the need of a Bill that
deals with matters set out in the Provincial Council List to be referred to by the
President after the publication in the Gazette and before it is placed on the
Order Paper of Parliament to every Provincial Council for the
expression of its views thereon.
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The Provincial Councils in the country came into being as a result of the
introduction of the 13" Amendment to the Constitution in 1987. The objective of
such an introduction and the establishment of Provincial Councils were to
devolve power/authority to the provinces. The majority decision in the
Determination on the Thirteenth Amendment to the Constitution Bill
and Provincial Councils Bill had stated that Article 154 G (2) and (3) impose
procedural restraints. These restraints, according to the majority decision in the
said Determination, however, do not involve in any abandonment or abdication
of legislative authority which, hitherto belonged to the centre. It is in this
backdrop that this Court would have to consider the meaning of the phrase
every Provincial Council contained in Article 154 G (3) of the Constitution.

The said phrase is undoubtedly, a constitutional provision that should be
interpreted in terms of the accepted concepts and norms. Referring to such
interpretations, Bindra (Interpretation of Statutes, 9" Edition, pg.1168) states
that,

“While the Constitution is the direct mandate of the
people themselves, the statute is an expression of the
will of the legislature only, though the legislature is also
the representative of the people. A Constitution is but a
higher form of statutory law. The Constitution, viewed as
a continuously operative charter of government, is not to
be interpreted as demanding the impossible or the
impracticable”.

Accordingly, what is said is that in interpreting the Constitution, the simplest

method of interpretation is to give effect to the sensible meaning of the phrase.

As stated by Bindra (supra, pg.1169) there is no war between Constitution and
commonsense. Referring to the statement made by Krishna Iyer, J., in
Fatehchand Himatlal V State of Maharashtra (1977 Mah LJ 205), Bindra
(supra), had stated that,

"“A Constitution is a documentation of the founding
fathers of a nation and the fundamental directions
for their fulfillment. So much so, an organic, not
pedantic, approach to interpretation, must guide
the judicial process. The healing art of harmonious
construction not the tempting game of hair splitting
promotes the rhythm of the law”.

In regard to the phrase, “every Provincial Council”, contained in Article 154 G (3)
of the Constitution that has to be interpreted, there is no doubt that the phrase
does not include the views of the Governor of that Province. The question at
issue is at a time where one Provincial Council has been established, but not
constituted, whether the phrase “every Provincial Council” would include the said
non-constituted Provincial Council, along with all the Provincial Councils which
are established and constituted.

In a situation as that has arisen before us, it would be necessary to give a
purposeful and a harmonious interpretation that would be workable under a
Unitary Constitution, which had devolved power to the Provinces. The
expressions made by the Indian Supreme Court in Atam Prakash V State of
Haryana ( AIR 1986 SC 859) gives meaning and explanation to the need to
adopt the principle of harmonious construction in constitutional interpretation.
Considering the said purpose, it was stated that,

“Whatever article of the Constitution it is that the
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Court seeks to interpret, whatever statute it is
whose constitutional validity is sought to be
questioned”.

A careful examination of the provisions contained in Article 154 A of the
Constitution reveals that, the intention of the framers of the Constitution was to
establish and constitute Provincial Councils throughout the country. Accordingly,
there should be nine (9) Provincial Councils, which are established and
constituted and thereby functional within this Unitary Island Republic. However,
the factual position is different to the above as there are only eight (8) functional
Provincial Councils in the country. The Bill in question has been referred by His
Excellency the President to every such Provincial Council for the expression of its
views. The question is whether the said process could be regarded as sufficient
compliance with Article 154 G (3) of the Constitution.

As demonstrated earlier, when interpreting the constitutional provisions, a
purposive and a workable interpretation should be given to its meaning. When
one considers the situation prevalent in the Northern Province where the
Provincial Council has not been constituted, it could be clearly seen and therefore
said that there is an impossibility of performing the obligation stipulated in Article
154 G (3) of the Constitution. The non constitution of the established Provincial
Council in the Northern Province thus attracts the applicability of the maxim /ex
non cogit ad impossibilia or impotentia excusat legem, which means that the law
does not compel a man to do that which he cannot possibly perform. The maxim
is based on common sense and natural equity and could apply at a time where
there is unconquerable disability to perform the obligation.

Considering the above, what is referred to in Article 154 G (3) as every
Provincial Council would have to be interpreted as every Provincial Council
that has been established and constituted.

A similar view was expressed, though obiter in SC SD Nos.2 and 4 of 1991,
where Mark Fernando, J., stated that “every Council” may well mean every
Council in existence. It was also said that reference to a dissolved Council is
unnecessary unless such dissolution is being challenged as being a nullity.
However, Mark Fernando, J., did not express a definite opinion as it was not
necessary for that Determination.

In such circumstances, the question arises as to the position with regard to the
Provincial Council, which has not been constituted. The question as to the
applicability of the Bill on Divineguma to the Northern Province, in the event a
purposive interpretation is given to the phrase every Provincial Council in
terms of Article 154 G (3) was put to the learned Solicitor General, for which no

submission was made.

Learned President’s Counsel for the intervenient respondent in SC SD
No.06/2012, submitted that in terms of Articles 154 D and 154 G (3) of the
Constitution, a Provincial Council means a constituted Provincial Council. The said
Article 154 G (3) refers to the need to obtain the expression of its views,
which means that the views of the Provincial Council and not that of the
Governor of the Province for which a Provincial Council has been established in
accordance with Article 154 A. In that light it is apparent that since there is no
Provincial Council constituted for the Northern Province, there is no possibility of
such Provincial Council expressing its views on the Divineguma Bill. In fact
learned President’s Counsel for the intervenient respondent in SC SD No.
06/2012, correctly submitted that one cannot obtain the views of an un-

constituted Provincial Council.

In these circumstances, there is only one remaining question that has to be
answered. In a situation where eight (8) Provincial Councils have expressed their

views on the proposed Bill, and there is one Provincial Council which is not in
existence as it is not constituted, how would the Bill become applicable to the

Provincial Councils.

Article 154 G (3) referred to earlier, does not make provision for a situation such

as the present question. The said Article only refers to the following situations.

1. When every such Council agrees to the passing of the Bill — such Bill is
passed by a majority of the Members of Parliament present and voting; or
2. When one or more Cotincils do not agree to the passing of the Bill — such

Bill is passed by the special majority required by Article 82.
The proviso to Article 154 G (3), refers to a third situation which is as follows:

3. On a reference to the Provincial Councils some, but not all Provincial
Councils agree to the passing of a Bill such Bill shall become law
applicable only to the Provinces for which the Provincial Councils agreeing
to the Bill have been established, upon such Bill being passed by a

majority of the Members of Parliament present and voting.

This clearly reveals that no provision has been made for a situation where the
Provincial Council is not in a position to express its views on such a reference
being made by His Excellency the President. The only argument that was raised
was that the Governor of the Northern Province has granted his consent to the
Bill in question.

There is no doubt that there is no role that had been given to the Governor of a
Province in terms of Article 154 G (3) of the Constitution. On the other hand,
Article 154 H, which refers to the Statutes made by Provincial Councils, clearly
defines the role that is being carried out by the Governor of a Province.

Moreover, it is necessary to consider the scope and purpose of Article 154 G (3)
and the object sought to be secured by such requirement. The use of the words
shall become law, unless such Bill has been referred by the President . .
. . to every Provincial Council for the expression of its views, makes it
mandatory that it shall be sent to every Provincial Council and not to any
other person.

In the light of the above, obtaining the views of the Governor cannot
be considered as the views of the Provincial Council of the Northern
Province. The framers of the Constitution thought it fit to obtain the views of
the elected Provincial Councils and not that of the Governor of that Province who
is not elected, but only an appointee who holds office during the pleasure of His
Excellency the President. It is of utmost importance and duty of this Court to
ensure that the power given to His Excellency the President under Article 154 G
(3) is exercised in good faith without affecting the basic rights of any individual.

The gravamen of Article 12 of the Constitution is equality of treatment. When His
Excellency the President obtains the views of eight (8) Provincial Councils and
sought to obtain the views of the Governor of the Northern Province, Article 154
G (3) is administered in such a way so as to result in discrimination. This not only
creates the danger of discrimination, but also amounts to denial of equality
among all the citizens in Sri Lanka who have the right to elect their respective
representatives to Provincial Councils.

It is also imperative to refer to the observations made by Sarath N. Silva, CJ., in
Patrick Lowe & Sons V Commercial Bank of Ceylon Limited ([2001] 1 Sri
L.R. 280) where it was stated thus;
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“It is a fundamental principle of law that a person
who functions in terms of statutory power vested in
him is subject to an implied limitation that he
cannot exceed such power or authority. The ultra-
vires doctrine, now recognized universally, evolved
in England on this premise, (vide, Ashbury)
Railway Carraige and Iron & Co. Ltd. V Hector
Riche and the Attorney General V The Great
Eastern Railway. It follows that what is not
permitted by the provisions of the enabling
statute should be taken as forbidden and
struck down by Court as being in excess of
authority” (emphasis added).

As could be seen clearly, Article 154 G (3) has not made provision for a situation
where a reference by His Excellency the President for the expression of its views
by the Provincial Councils cannot be considered by such Council due to that
being not constituted. Considering the position in the Northern Provincial Council,
Mr. Romesh de Silva, learned President’s Council for the intervenient respondent
in SC SD No. 06/2012 contended that one cannot obtain the views of an un-
constituted Provincial Council. It was further submitted that in as much as the
Parliament can pass the Bill by simple majority if all Provincial Councils agree as
to the passing of the Bill, the Parliament could nevertheless pass the Bill with a
two-thirds majority, even if all Provincial Councils disagree with the Bill. This is
based on the provisions stipulated in Article 154 G (3) (b) of the Constitution.

It is therefore the duty of the Court to interpret Article 154 G (3) which do not
deny to the people or a section thereof, the full benefit to foster, develop and
enrich democratic institutions. No Court should construe any provision of the
Constitution so as to defeat its obvious ends. A harmonious and workable
interpretation is always preferred in order to achieve the objects and to obviate a
conflicting situation. The worst possible inference that could be drawn is that
the Provincial Council of the Northern Province, if constituted, could refuse to
give its consent to the passing of the Bill.

In such circumstances the only workable interpretation that could be
given is that since the views cannot be obtained from one Provincial
Council due to it being not constituted, the Bill could be passed by the
special majority required by Article 82 of the Constitution taking into
consideration the provisions stipulated in Article 154 G (3) (b) of the
Constitution.

The main contention of all the petitioners was that the provisions in its entirety
of the Bill are inconsistent with the Constitution. The intervenient respondents
submitted that many of the provisions contained in the Bill are found in various
existing laws including the Samurdhi Authority Act, No.30 of 1995 and therefore
the provisions of the Bill are consistent with the Constitution.

The Bill in question is for the purpose of establishment of a Department to be
known as the Department of Divineguma Development by amalgamating the
Samurdhi Authority of Sri Lanka, Southern Development Authority of Sri Lanka
and the Udarata Development Authority of Sri Lanka. It is also intended to

establish Divineguma Community based organizations, Banks and Banking
societies within the country.

The said Department of Divineguma Development is for the fulfillment of the
objects referred to in Clause 4 of the Bill. A Divineqguma National Council is

created for the purpose of assisting the Department in terms of Clause 7.
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We would like to express our views on some of the important Clauses of the Bill,
which are inconsistent with provisions of the Constitution.

Clause 5(d)

We are of the view that no Government Department be allowed to maintain
funds of their own. In order to ensure transparency and accountability the
monies received must be deposited in the Consolidated Fund in terms of Article
148 and all withdrawals from such funds could only be permitted in terms of
Article 150.

If the Department is allowed to maintain the funds referred to in Clauses 35 and
36, it may amount to a violation of the basic and fundamental values articulated
and encapsulated in Chapter XVII of the Constitution especially Articles 148, 149
and 150 thereof. The structural balance of equality of handling public funds in
Government Departments should not be disturbed and be allowed to remain with
Parliament, unless this process would be inconsistent with Article 12 (1) of the
Constitution.

Clauses 7 and 42

Cabinet of Ministers are collectively responsible to Parliament. All matters of
policy therefore be decided by the Cabinet of Ministers. Since Divineguma
Development Department is a Government Department, the Secretary to the
Ministry should exercise supervision and management over the Department in
terms of Article 52 (2). Matters relating to policy be decided by the Cabinet of
Ministers in terms of Article 55 (1). Permitting any others to decide on matters
of policy and the management of the Department would violate Articles 52 (2)
and 55 (1) of the Constitution.

Clause 8(2)

We do not see any necessity of appointing Zonal Heads of Department. If the
Zonal Heads have a similar standing to that of a Head of Department, one does
not know whether they will be subject to the direction and control of the Director
General or will they function independently? The powers, functions and duties of
the Zonal Heads are not stipulated in the Bill.

The Minister could create administrative zones in terms of Clause 8(1). Whether
such appointments as Zonal Heads are necessary or not, is a matter for the
Cabinet of Ministers and falls within the ambit of Article 55(3). Therefore, this
Clause violates the authority of the Cabinet of Ministers and contrary to Article 3,

which would require the approval by the People at a Referendum.

If the Zonal Heads of Department are to be appointed by the Cabinet of
Ministers, such appointments would not be contrary to Article 3 of the
Constitution and therefore would not require the approval by the People at a
Referendum.

Clauses 11 and 18

One does not know how the Department will supervise and give directions to
community based organizations and Divineguma Regional Organizations. If
these Clauses are allowed to stand, any officer or servant of the Department can
give directions and exercise supervision which may lead to conflicting directions
being issued by different officers. It is implicit that there won't be uniformity in
issuing directions, since it could be issued by any officer of the Department.
Article 12 strikes at arbitrariness in State actions and ensures fairness and
equality of treatment. The “power” to give directions without any limitations by
any officer of the Department is incompatible with Article 12.
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Clause 14

No guidelines were given with regard to the manner in which the Director-
General satisfies himself that a community based organization is not functional.
Failure to prescribe the procedure by which the Director-General satisfies himself
may lead to a take over of a community based organization arbitrarily and
without adequate material. Article 12 provides that safeguards be provided
based on the rule of law against the arbitrary and unreasonable exercise of

discretionary power.

The inconsistency with Article 12 (1) of the Constitution could be avoided if the
Director-General is to act in consultation with the Divineguma Regional
Organization, which has the power in terms of Clause 17 (g) of the Bill to
monitor and regulate all Divineguma community based organizations.

Clause 17 (m)

This Clause empowers the Minister to issue directions in respect of depositing
moneys of the Divineguma Regional Organization in a community based banking
society. The consequence of granting such a wide power to the Minister is that
there is no constitutional control over such directions. This unlimited power does
not provide a mechanism for testing the validity of such directions and leads to
arbitrariness. This may lead to the violation of equal protection, stipulated in
terms of Article 12 (1) of the Constitution.

Clause 19

This Clause deals with the establishment of Divineguma District Committees.
These District Committees will function within their respective districts. Are
these Committees autonomous bodies or will they function subject to the control
of the Director General is not provided for in the Bill. If the Director General has
no power or control over the District Committees, they can act in an unchecked
and rampant exercise of their powers. The absence of governmental control
The basic
principle underlying in Article 12 is that the law must operate equal to all persons

over them violates equality and the principle of reasonableness.

under like circumstances. Therefore this Clause is inconsistent with Article 12 of
the Constitution.

Clauses 25(4) and 29(4)

“Banking” is a specialized subject and giving directions to Banks and Banking
Societies established under this Bill cannot be allowed to be within the purview of
the Minister to whom the subject of Divineguma is assigned. Every legal power
must have legal limits. Where discretion is absolute man has suffered. Thus an
arbitrary and unfettered discretion should not be allowed to be exercised by the
Minister.

The Banking Societies are compelled to comply with the directions issued by the
Minister. Failure to comply with the directions, attracts penal sanction in terms
of Clause 40. Unless specific guidelines and criteria are prescribed by way of
Reguiations, issuing directions will give unfettered discretion to the Minister and

thereby deprive a citizen one of the common law protections which Article 12 (1)
guarantees.

Clauses 1) (b), (c) and (d) read with Clause 5 (d) dealt with above

Clause 35(1) provides for the establishment of a fund called Divineguma
Development Fund for the purpose of the Act. In terms of Clause 35(1) the

following shall be credited to the Fund.
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(@) all such sums of money as may be provided
from time to time by the Government;

(b) all grants and donations received by the
Department;

(c) all gifts and contributions made by the banks
and banking societies established under the
act, and

(d) such percentage of money as may be
prescribed by the Minister of the profit of the
banks and banking societies established under
the Act.

This fund will be maintained by the Department. (Clause 5(d)) The money lying
to the credit of the fund may be utilized for such purposes and in such manner
as may be prescribed by the Minister. The Department is empowered to utilize
the monies of the fund for the purpose of the Act.

‘Monies provided by the Government’ in Clause 35(1)(a) means the money
provided by the Cabinet of Ministers which necessarily come from funds voted or
provided by the Parliament. The monies and assets referred to in Sub-Clauses
35 (1) (b), 35 (1) (c) and 35 (1) (d) are directly credited to the fund. All monies
and assets coming into a fund of a government department constitute public

finance which comes under parliamentary control. Control of public finance

through the elected representatives is an attribute of the sovereignty of the
people set out in Article 3 of the Constitution.

As Clause 35(1) presently stands, once the monies and assets referred to in Sub-
Clauses (b) (c) and (d) of Clause 35, the Minister is empowered to prescribe the
purposes and the manner in which the monies of the fund may be utilized and
the Department is empowered under Clause 5(e) to utilize the money in the fund
for the purpose of the Act. Thus there is no control by the Parliament over the
monies and assets credited to the fund in terms of Clauses 35(1) (b), (c) and
(d), which then form a part of the public finance. As held in Statutory
Determination “Appropriation Bill 2008"”, SC (SD) 3 and 4 of 2008 Parliament is
the custodian of the legislative power of the people and will exercise that power
in trust for the people in whom sovereignty is reposed. Legislative power
includes the full control over public finance as stated in Article 148.

The provisions of Clauses 35 (1) (b), (c) and (d) as they presently stand are
contrary to Article 148 of the Constitution and amounts to an abdication of the
powers of Parliament set out in Articles 148, 149 and 150 in respect of public
finance.

The relationship between the provisions contained in Article 148 of the
Constitution and the legislative power was considered by this Court in the
Determination on the 2008 Appropriation Bill (SC SD Nos.3-4/2008). In that the
Supreme Court had stated thus:

" Parliament is the custodian of legislative power of the
People and will exercise that power in trust for the
People in whom sovereignty is reposed. Legislative
power includes the full control over public finance as
stated in Article 148 cited above which in our opinion
is also vital component of the balance of power firmly
established by the Constitution in relation to the
respective organs of the government.”
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It is important to note that in the Determination on the Appropriation Bill of 1996
this Court had again determined to the effect that,

" it would be anomalous for Parliament which has to
exercise financial control over Expenditure by the
Executive to delegate that power to the very authority
that it has to supervise without devising suitable
checks to control the use of that power. In our view
some amount of direct and actual control, however
nominal has to be retained by Parliament in this
matter. The effect of our Determination is to restore
to Parliament the right to exercise a power which

rightly belongs to it.”

Considering the provisions contained in Clause 35 (1), referred to above, we are
of the opinion that the said Clause of the Bill is in derogation of the control of
public finance that should be exercised by Parliament and accordingly
inconsistent with Articles 148 and 150 of the Constitution.

Articles 148 and 150 of the Constitution deal with Public Finance which is part of
the sovereignty of the People that is entrenched in Article 3 of the Constitution.

This inconsistency will cease if the monies and assets referred to in Clause 35
(1), (b), (c) and (d) are deposited in the Consolidated Fund and made available
to the Divineguma Fund with the approval of the Parliament.

Clause 5 (g) of the Bill empowers the Department to arrange for the conduct of
lotteries with the assistance of the National Lotteries Board to raise funds for the
Divineguma Development Fund. However the profits of a lottery conducted as
envisaged in Clause 5 (g) is not included in Clause 35 (1) as a sum to be credited

to the Divineguma Development Fund. For the reasons already stated, such
profits also shall be credited to the Consolidated Fund to be obtained with the
approval of the Parliament.

Part II of the Bill provides for the establishment of Divineguma community based
organizations with the voluntary participation of Divineguma beneficiaries. This
organization is the nucleus around which Divineguma community based banks
are to be established, which in turn join in forming Divineguma community
banking societies. Divineguma community based organization is not a corporate
body. But it has the power to possess and hold movable and immovable
property which may become vested in it by the methods set out in Clause 11. It
also has the power to receive assistance such as grants and loans as may be
provided by the government, non governmental and private institutions. The Bill
does not set out the administrative structure of the organization which is
responsible for performing its functions and exercising its powers under the Act.
There is no provision in the Bill which specifically empowers the minister to
prescribe the manner of constituting the administrative body of this organization.

Clause 41 of the Bill does not cover this aspect.

The provisions of clause 34 of the Bill which excludes the application of the
provisions of the Banking Act No.30 of 1988 and the Finance Business Act No.42
of 2011 in respect of banks and banking societies came under criticism from

those who challenged the constitutionality of the Divineguma Bill.

It was submitted on behalf of the intervenient respondents who supported the
Bill that although the term bank and banking societies has been used those
institutions cannot be equated to the commercial banks contemplated by the
Banking Act but are bodies which provide a type of banking service which
provides micro-finance to employed or low-income individuals or groups who

would otherwise have no means of gaining financial assistance. It was also

submitted that these banks and banking societies cater not to the public at large
put to a section of the public.

However in terms of the provisions of the Bill, banks and banking societies
established under the Bill have the power to accept deposits from Divineguma
beneficiaries, issue passbooks, maintain and close membership accounts, provide
credit facilities, provide loans and invest their funds. It was also pointed out that
in terms of clause 5(f) of the Bill the Department is vested with the power to
supervise, manage, monitor and audit Divineguma community banks and
banking societies and as such adequate supervision is provided by the provisions
of the Bill. The banks and banking societies established under the Bill have the
primary responsibility of protecting and properly managing the savings of the
Divineguma beneficiaries and the members of the banks. This Court cannot see
any disadvantage arising from the application of the provisions of the Banking
Act No.30 of 1988 to the banks and banking societies established under the
Divineguma Act. However this is a matter to be decided by the Legislature in its
wisdom.

For the aforementioned reasons, we make the following
Determinations:

1) the Supreme Court has the sole and exclusive jurisdiction to
inquire into or pronounce upon, the Constitutionality of a Bill and
its procedural compliance, before such Bill is placed on the Order
Paper of Parliament;

2) since the views cannot be obtained from one Provincial Council
due to it being not constituted, the Bill could only be passed by
the special majority required by Article 82 of the Constitution
taking into consideration the provisions stipulated in Article 154
G (3) (b) of the Constitution;

3) Clause 5(d) - this Clause is inconsistent with Article 12 (1) of the
Constitution and may only be passed with the special majority
prescribed by Article 84 (2) of the Constitution;

4) Clauses 7 and 42 - these two Clauses are violative of Article 52
(2) and 55 (1) of the Constitution and may only be passed with

the special majority prescribed by Article 84 (2) of the
Constitution;

5) Clause 8 (2) - this Clause is contrary to Article 3 of the

Constitution which would require the approval by People at a
Referendum.

If the Zonal Heads of Department are to be appointed by Cabinet
of Ministers such appointments would not be contrary to Article
3 of the Constitution and therefore would not require the
approval by the People at a Referendum;

6) Clauses 11 and 18 - these two Clauses are inconsistent with
Article 12 of the Constitution and may only be passed with the
special majority prescribed by Article 84 (2) of the Constitution;

7) Clause 14 — this Clause is inconsistent with Article 12 (1) of the
Constitution.
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The inconsistency with the Article 12 could be avoided if the
Director-General is to act in consultation with the Divineguma
Regional Organization, which has the power in terms of Clause
17 (g) of the Bill to monitor and regulate all Divineguma

community based organizations;

8) Clause 17(m) - this Clause is inconsistent with Article 12(1) of
the Constitution and may only be passed with the special
majority prescribed by Article 84 (2) of the Constitution;

9) Clause 19 - this Clause is inconsistent with Article 12 of the
Constitution and may only be passed with the special majority
prescribed by Article 84 (2) of the Constitution;

10) Clauses 25 (4) and 29 (4) - these Clauses are inconsistent with
Article 12 (1) of the Constitution and may only be passed with
the special majority prescribed by Article 84 (2) of the

Constitution;

11) Clauses 35 (1) (b), (c) and (d) read with Clause 5 (d) dealt with
above - Clauses 35 (1) (b), (c) and (d) are inconsistent with
Article 3 of the Constitution.

This inconsistency will cease if the monies and assets referred to
in Clauses 35 (1) (b), (c) and (d) are deposited in the
Consolidated Fund and made available to the Divineguma Fund

with the approval of the Parliament.

¢ ? ‘place on record our deep appreciation of the valuable assistance given
|éarned Counsel for the petitioners, learned President’s Counsel for the 2™
5 "';,‘ondent in SC SD No.10/2012 and SC SD No.13/2012, all learned President’s

counsel and learned Counsel for the intervenient-respondents and the learned

solicitor General who appeared on behalf of the Hon. The Attorney General.

Qe A B
Dr. Shirani A. Baridaragygke, -

Chief Justice

N.G. Amaratunga,
Judge of the Supreme Court
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Judge of the Supreme Court
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Determination of the Supreme Court:

IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRI LANKA

“A  BILL TITLED CODE OF
PROCEDURE (SPECIAL PROVISIONS) ”

CRIMINAL

In the matter of an Application in terms of
Article 121 (1) of the Constitution.

PRESENT : P.A Ratnayeke PC
C. Ekanayake,

S.I. Imam,

Judge of the Supreme Court
Judge of the Supreme Court
Judge of the Supreme Court

SC. Special Determination
No. 16/2012

PETITIONER ;- G.H. Ajith Kumara
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COUNSEL :- Parakrama Agalawatte with Achala
Kumarasiri for the Petitioner.

SC. Special Determination
No. 17/2012

PETITIONER - Supun Wickramaratne

COUNSEL :- Niran Anketel with Nuwan Bopage for
the Petitioner.

Suhada Gamlath, PC ASG. with Sarath
Jayamanna, DSG. and Shanaka
Wijesinghe, SSC. for the Attorney
General.

Court assembled for hearing at 11.00 a.m. on 24th October 2012.

A Bill titl—ed “Code of Criminal Procedure (Special Provisions)” has been
presented to Parliament and was placed on the Order Paper of the Parliament on
11th October 2012.

The jurisdiction of this Court for the determination of the constitutionality of the
‘said Bill has been invoked in terms of Article 121(1) of the Constitution by the
petitions presented to this Court by the Petitioners.

Hon. Attorney General was given due notice of the two Petitions and Mr.Suhada
Gamlath, PC. Additional Solicitor General assisted Court in considering the
Constitutionality of the Bill and its Provisions.

The Bill seeks to provide for the extension of the period of detention of persons
arrested withéut a warrant in order to facilitate the conduct of investigations, for
dispensing with the conduct of the non summary inquiry in respect of certain
cases, for the taking of depositions of witnesses for the prosecution and for

making incidental provisions  in respect of above matters.

Similar Provisions were contained in the Code of Criminal Procedure (Special
Provisions) Act, No. 15 of 2005 and the Code of Criminal Procedure (Special
Provisions) Act, No. 42 of 2007. Act No. 15 of 2005 was enacted on 31st May
2005 and remained in operation for a period of two years from the date of
coming into operation as laid down in Section 7. Act No. 42 of 2007 came into
operation on 9th October 2007 for a period of 2 years commencing from 31st
May 2007 as laid down in Section 7 thereof. This Act provides in Section 7(2)
and (3) as follows:-

7(2) "The Minister may, at any time within one month prior to the
expiration of the period of operation of this Act, by Order published
in the Gazette, extend for a further period the operation of the Act,
so however that the aggregate period of any one extension shall
not exceed 2 years from the date of such extension, as is specified
in the Gazette.

7(3) The Order published in the Gazette under Sub Section 1 shall be
placed before the Parliament for its approval "

The Hansard of the Parliament dated 8th September 2011 shows that the
relevant Minister has made an effort to extend the period of operation of the Act
for a further period of 2 years by Order published in the gazette. However, this
has been done after the expiration of the period of operation of the Act.
Accordingly the said gazette has not received the approval from Parliament.

Due to the above circumstances, the Bill which is before this Court has been
placed on the Order Paper of Parliament for the purpose of enacting a fresh law

containing provisions which are mostly identical to the Provisions in the previous
two enactments.

There appears to be two important additions in Clauses 6(13) and 8 of the Bill
that was referred to during the hearing. Clause 6 (13) which deals with the
protection of witnesses provides that every witness produced against the
accused at the inquiry referred to in Clause 6 shall be entitled to be represented
by an Attorney-at-Law. All Counsel agreed that this is a salutary provision.
Clause 8 validates action taken from 31st May 2009 which is the day the Code of
Criminal Procedure (Special Provisions) Act No. 42 of 2007 ceased to be in

operation up to the date of coming in to operation of this Act. This Clause
states as follows:-

Clause 8

"Where during the period commencing on May 31, 2009 and ending
on the date of the coming into operation of this Act, any power,
duty or function was exercised, performed of discharged by any
person to whom such power, duty or function was assigned by or
under Criminal Procedure (Special Provisions) Act No. 42 of 2007,
such power, duty or function which was so exercised, performed or
discharged, as the case may be, shall, notwithstanding that the
provisions of the said Criminal Procedure (Special Provisions) Act
No. 42 of 2007 was not in operation during the aforementioned
period, be deemed to have been validly exercised, performed or
discharged, as the case may be, as if the said Act was in operation
during such aforementioned period.”

The above Clause seeks to "deem" that any exercise of a power, duty or function
provided by the Criminal Procedure (Special Provisions) Act 42 of 2007 but
exercised after 31st May 2009 when the said Provisions were not in operation
was validly exercised. The Counsel for the Petitioners took up the position that
this Provision retroactively deems illegal Acts committed between 31st May 2009
and up to the time of coming into operation of the present Act to be valid.
Accordingly it was contended that this would amount to;

1) A usurpation of judicial power by the legislature,
(2) Violation of Article 13(2) of the Constitution.

We have decided to consider these two contentions separately. Firstly we will
deal with the contention of usurpation of judicial power. Article 4 of the
Constitution envisage a separation of powers between the different organs
exercising the sovereignty of the people when it states that the legislative power
of the people shall be exercised by Parliament, the executive power of the people
shall be exercised by the President of the Republic and the judicial power of the
people shall be exercised by Parliament through Courts: In the determination in
respect of the 19th Amendment to the Constitution 2002 (3) SLR. 85, a Bench of
7 Judges of this Court emphasized the inalienability of these powers when it
stated as follows:-

"Inalienability of sovereignty, in relation to each organ of government
means that power vested by the Constitution in one organ of
government shall not be transferred to another organ of government,
or relinquished or removed from that organ of government to which it
is attributed by the Constitution. Therefore, shorn of all flourishes of
Constitutional Law and of political theory, on a plain interpretation of
the relevant Articles of the Const.itution, it could be stated that any
power that is attributed by the Constitution, to one organ of
government cannot be transferred to another organ of government or
relinquished or removed from that organ of government; and any
such transfer, relinquishment or removal would be an "alienation" of
sovereignty which is inconsis!e!'lt with Article 3 read together with
Article 4 of the Constitution. It necessarily follows that the balance
that has been struck between the three organs of government in
relation to the power that is attributed to each such organ, has to be
preserved if the Constitution itself is to be sustained. "

Accordingly, a contravention of Article 4 would also contravene Article 3 of the
Constitution, which is an entrenched provision as laid down in ‘Article 83 of the
Constitution. It was contended mainly by the counsel for the petitioner in SCSD
17/2012 that “this retroactive bestowing of a garb of legality on illegal acts is a
legislative judgment, and not within the power of Parliament to enact." He further
contended that it is a usurpation of judicial power by the legislature, in that it
interferes with the judicial function and therefore the exercise of judicial power is
appropriated by the legislature. In the case of Kariapper vs. Wijesingha
(decision of the Privy Council appeal No. 38 of 1966) 70 NLR page 49 at page 53
has cited a definition given by Griffith C.J. in Huddart Parker & Co. Vs.
Moorehead 8 C.L.R 33Q at pg. 357 where he says, "l am of the opinion that the
words “judicial power" as used in Section 71 of the Constitution mean the power
which every sovereign authority must of necessity have to decide controversies
between its subjects or between itself and its subjects, whether the rights relate
to life, liberty or property".

It is pertinent to note that the Constitution prohibits retrospective legislation by
Parliament only to the extent set out in Article 13(6). Article 13(6) is applicable in
instances where an offence is created with retrospective effect or where the
penalty is enhanced with retrospective effect and subject to this limitation
Parliament can enact laws with retrospective effect. The Counsel for the
Petitioners never contended that Clause 8 of the Bill would violate Article 13(6)
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and dquite rightly so since it neither creates an offence nor enhances a penalty.
Retrospective legislation would in most instances validate or invalidate the rights
of parties and therefore the mere fact that in this instance Clause 8 validates the
acts referred to therein with retrospective effect does not necessarily mean that it

constitutes a usurpation of judicial power by the legislature as contended by
Counsel for Petitioner.

In the case of Tuckers Ltd. Vs. The Ceylon Mercantile Union 73 NLR 313 at page
317 Sirimanne J. states as follows " in order to ascertain whether there has been
such an encroachment one should, | think, look at the Act as a whole and not at
a particular Section isolated from other Provisions of the Act. | am also of the
view that in determining this question it is permissible to look at the object and
the true purpose of the legislature in passing the Act." At page 332 of the same
judgment Weeramantry, J. states as follows "in considering whether a particular
piece of legislation is within the permitted field it is | think the duty of the Courts to
look at the substance of what has been done and not merely at the form which
particular sub sections have taken". The substance of the Bill before us and the
objective of Clause 8 is to cover a lacuna that arose due to the Provisions of Act
No. 42 of 2007 not being extended from 31st May 2009 up to the period of the
enactment of the Bill in question as a law. When taken as a whole the objective
of the provisions of this Bill is to give validity to the functions performed and
powers and duties exercised in the belief that the provisions of Act No. 42 of
2007 were in operation and taken in that context we are unable to agree with the
Counsel for the Petitioners that the provisions of Clause 8 of the Bill amount to
usurpation of judicial power.

The other contention of the Counsel for the two Petitioners were that the
Provisions of the proviso to Clause 2 read with Clause 8 of the Bill violate Article
13(2) of the Constitution. Article 13(2) of the Constitution states "every person
held in custody, detained or otherwise deprived of personal liberty shall be
brought before a Judge of the nearest competent Court according to procedure
established by Law, and shall not be further held in custody detained or deprived
of personal liberty except upon and in terms of the order of such Judge made in
accordance with procedure established by law." During the period from 31st
May 2009 up to the present moment the procedure dealing with custody and
detention of persons was the procedure contained in Section 37 of the Criminal
Procedure Code which states as follows:-

"Any Peace Officer shall not detain in custody or otherwise confine a
person arrested without a warrant for a longer period than under all the
circumstances of the case is reasonable, and such period shall not
exceed 24 hours exclusive of the time necessary for the journey from
the place of arrest to the Magistrate."

The first proviso to Clause 2 of the Bill states as follows:-

"Provided that, where the arrest is in relation to an offence as is
specified in the Schedule to this Act, such period of detention in
police custody may, on production before him of the person arrested
and on a certificate filed by a police officer not below the rank of the
Assistant Superintendent of Police submitted prior to the expiration
of the said period of twenty-four hours, to the effect that it is
necessary to detain such person for the purpose of further
investigations, be extended upon an Order made in that behalf by the
Magistrate for a further period not exceeding twenty-four hours, so
however that the aggregate period of detention shall not exceed
forty-eight hours".

Accordingly, the above provision of the Bill permits a Magistrate to extend the
period of detention of a person for a further period of 24 hours in police custody
based on a certificate filed by a Police Officer not below the rank of an Assistant
Superintendent of Police. It is common ground that this provision was not in
operation from 31st May 2009 up to now. During this period if an order was
made by a Magistrate exceeding a period of detention more than 24 hours such
order could be challenged in a Court. It may very well be that such orders

cannot be challenged based on a violation of a fundamental right of the

Constitution as they are based on orders made by judicial officers and do not fall
within executive or administrative action as contemplated by Article 17 of the
Constitution which factor was emphasized by this Court in the case of Peter Leo
Fernando Vs. The Attorney General & Two Others 1985 2 SLR pg. 341.
Nevertheless such orders can be challenged in Courts by way of appeals and
revision applications.  Petitioners contend that Clause 8 of the Bill seeks to
revalidate such unlawful orders of the Magistrates and would accordingly violate
Article 13 (2) of the Constitution. Article 13(2) envisages to ensure that
detentions are made in accordance with the procedure established by law at the
relevant time. In respect of detentions made during the period in violation of the
applicable procedures laid down by law the persons affected have a right to
seek redress of Court. The success in such cases will be inhibited due toﬁthe
Provisions of Clause 8 of the Bill which seek to validate the invalid action that has
been done during the specified period. Laws in operation in respect of
detentions need to be certain as they deal with the deprivation of personal liberty
of a person. Liberty should be restricted strictly in accordance with the law and
only for the purposes permitted by law. Therefore in our view a law which seeks
to change the legal provisions in respect of detentions that were applicable with
retrospective effect would violate the provisions in Article 13(2) of the
Constitution. In the circumstances it would be necessary for the Bill to be passed
with the special majority prescribed by Article 84 (2) of the Constitution.

The Hon. Attorney General in his written submissions has submitted that Clause
8 of the Bill would be amended by adding a proviso at the end of Clause 8 of the
Bill on the following lines;

"provided that the aforesaid provisions of this section shall not affect
any decision or order made by any Court in respect of any detention
made during the period within which the said Act is deemed to have
been in operation."

In addition to the above contentions dealing with the Provisions of retroactive

operation of the Bill the learned counsel for the Petitioners also contended that
Clause 2 of the Bill violate Article 13 (5) of the Constitution which deal with the

Presumption of Innocence. It was submitted that a deprivation of a person’s
liberty for no fault of his would violate the Presumption of Innocence. It was also
contended that the Presumption of Innocence militates against the detention of a
subject longer than is absolutely necessary and that the provisions contained in
this clause would permit such detentions. It is observed that a further detention
for 24 hours as provided in clause 2 of the Bill is not automatic and could be
permitted only in respect of the crimes specified in the schedule to the Bill which
appear to be serious in nature, after the detainee is produced before a magistrate
and by an order given by the magistrate at his discretion. Accordingly there is no
possibility of a violation of Article 13 (5) of the Constitution.

We have examined the other provisions of the Bill as well and are of the view that

the said Provisions are not inconsistent with the Constitution.

For the reasons stated above we make a determination in terms of Article 123 of
the Constitution as follows:-

1. That Clause 8 of the Bill is inconsistent with Article 13(2) of the
Constitution and is required to be passed with the special majority
prescribed by Article 84(2) of the Constitution.

2. The inconsistency stated above would cease if Clause 2 is amended
by adding a proviso at the end of Clause 8 of the Bill on the following
lines;

"provided that the aforesaid provisions of this section shall
not affect any decision or order made by any Court in
respect of any detention made during the period within
which the said Act is deemed to have been in operation."

3. Subject to the above none of the other Clauses of the Bill or any
Provision thereof is inconsistent with the Constitution.
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Determination of the Supreme Court:

P| COURT OF THE DEM LI O
SC(SD) 15/2012

Appropriation Bill —placed on order paper on 9" October 2012

BEFORE: Shiranee Tilakawardane. ' Judge of the Supreme Court
Priyasath Dep . Judge of the Supreme Court
S. Eva Wanasundera. Judge of the Supreme Court

COUNSEL:  Suren Fernando, Attorney at law for the Petitioner

Mr J.C. Welliamuna, Attorney at law for the Intervenient Petitioner

Ms Indika Demuni de Silva Deputy Solicitor General, with Mr Nerrin Pulle Senior
State Counsel and Suren Gnanaraj State Counsel for the Attorney General

Court assembled for the hearing on 22nd October 2012 at 10 am.

Determinations and reasons of the Supreme Court:

This Application was preferred to the Supreme Court for a determination in terms of Article 121
of the Constitution to determine any question as to whether the Bill referred to above as the
Appropriation Bill or anv' provision thereof is inconsistent with the Constitution of the
Democratic Socialist Republic of Sri Lanka.

The Petitions of the Petitioner and Intervenient Petitioner were taken up for hearing together
without objection. It was agreed at the outset of the arguments that it is of paramount
importance that the inalienable sovereignty of the people must be exercised by Parliament
under the doctrine of public trust in terms of Article 4(a) of the Constitution. In particular, due
and proper fiscal accountability must be viewed as the bedrock of good governance by any
Government, and must at all times be balanced and viewed through the lens of intra and
intergenerational responsibility and equity.

The overall concern of the Petitioners regarding the Appropriation Bill which was placed on the

order paper on 9™ October 2012 (hereinafter referred to as ‘the Bil’) was that certain
provisions of it vested draconian and /or unlimited powers in certain public officers, such as the

Secretary to the Treasury, of the executive, without the functional control of the Parliament
and in dereliction of the duty cast upon Parliament in terms of Article 148 of the Constitution,
that Parliament and only Parliament should have full control over Public Finance.

In her submissions the position of the learned Deputy Solicitor General was that these
provisions were introduced for purely functional and practical reasons and to avoid delay but
was never meant to be contrary to the doctrine of public trust. We have also perused the
earlier Special Determinations on analogous Appropriation Bills that have come to this Court,
where the Court whilst recognizing the weakness and the possibility of abuse of these powers
in the wrong hands has considered the practical or the functional approach due to “volatile
times” (times of hardship and economic difficulty). The learned Counsel for Petitioners
countered that with the cessation of active conflict and end of the war all ‘volatility’ and the
majority of defense concerns about the war no longer exist. This Court however holds the view
that the mere cessation of war and or hostilities cannot be viewed in that manner, as peace is
not an event but a journey where much has to be undertaken , especially in the North and the
East Pre | governance and transitional justice, a journey where
Government, whoever they are, urgently have to rebuild, repair and restore lives, livelihoods,

, through

and infrastructure, and therefore the submission of the Petitioners that we are not in times of
‘volatility’ including hardship and economic challenge, do not resound with the Court which
feels that at least for a few years economic challenges would exist and funds would be needed
especially in the North and East .

The Court agrees however with submissions of learned Counsel for the Petitioners, that there
has to be very careful scrutiny of any powers which are vested in public officers, without and
beyond direct Parliamentary control at a macro level, the full control envisaged by Article 148
of the Constitution, as it could potentially be abused or used irresponsibly and in extreme
situations even used for self gain through corrupt practices, in total negation of the safeguards
g d by the C

that all acts of Parliament would accord with the doctrine of
public trust which binds Parliament when it exercises the sovereign power of the people. The
doctrine of public trust assures each and every citizen that their best interest, and the nation’s
best interests are paramount and pivotal , and the only and central concern would be the
safeguarding of the people’s interest in all the decisions taken by Parliament in the exercise of
its Parliamentary powers, including fisgal accountability. This must necessarily be both a
revered duty and an individual and collective responsibility of Parliament, which in exercising
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its powers as trustees should focus only on the benefits for the people in whom sovereign
power reposes.

This Court also agrees with the submissions that this Court would not be bound by earlier
decisions on the several Appropriations Bills that have come from 1987, on similar provisions of
law, but such would certainly have a persuasive value in interpretations made by this Court and
perhaps differed to only in situations where the Court feels that a matter has not been duly
considered or where such could be distinguished in fact and law.

In recent times there have been much debate on the powers vested in the Head of the
executive and the Cabinet of Ministers, but it is appropriate to mention that the framers of the
Constitution have aptly safeguarded these powers, as for instance in terms of Article 43(1) of
the Constitution, they shall all be “collectively responsible and answerable to Parliament”.
Another perhaps less explicit but dominant control is enshrined in Article 148 of the
Constitution, which mandates that all ‘public finance’, including the control of the ‘spring’ or
source of the finance whether it be through taxes etc, and the control of the allocation of public
finance passes through and only through the “eye” of Parliament, which is expected and
invested with powers to act in good faith and to act in accord with the public trust doctrine by
monitoring through its directions, and maintaining checks and bal through its audits and
verifications, to assure the people that there is the highest degree of fiscal accountability on
the executive. In practice, fiscal accountability can only be assured by a process where

Parli y control is ised in full in a transparent manner where matters are placed in
the public domain, enhancing the credibility of the process through patent disclosures and
public debate on its implications. It is in this backdrop that this Court analyses the Bill and
considers whether any of its provisions alienates or circumvents the control of public finance by
Parliament as envisaged by Article 148 of the Constitution, especially in view of the fact that
The Appropriation Act is the principal legislation concerning public finance.

Learned Counsel for the Petitioners raised grave concerns with regard to clause 2(1)(b) of the
Bill, which dealt with the power to raise loans and submitted that the process envisaged and its
direct implications were inconsistent with the provisions of Articles 148, 4(a) and 3 of the
Constitution. In terms of clause 2(1), the Bill, recognizes expenditure estimated at Rs 1335
Billion. Clause 2(1) (b) authorizes the raising of loans, whether in or outside Sri Lanka, not
exceeding Rs 1295 Billion. Counsel for the Petitioners submitted that in raising the loans up to

Rs 1295 Billion, there appears to be an abdication of all controls or checks by Parliament as it

does not require the prior review of the terms and conditions on which the loans are obt_ained,
including the rates of interest paid in raising these foreign loans. In their written submissions
Counsel for the Petitioners adverted to the mismanagement of public finance concerning the
“Petrol hedging Saga..” , and claimed that the alleged “misuse of the powers by public officers,
“left the people of Sri Lanka to foot the Bill.” Counsel also drew the attention of Court to the
clear distinction that exists between mere authorization after a loan had been finalized, and the
real intention of the Constitution that Parliament should exercise full control and scrutinize the
terms and conditions of loans, prior to the finalization of the loan, up to the envisaged ceiling of
Rs 1295 Billion.

Counsel contended further that Article 76(1) of the Constitution mandates that:

Parliament shall not abdicate or in any manner alienate its legislative power, and shall
not set up any authority with legislative power.”

Counsel for Petitioners also contended that clause 2(1)(b) attempts to grant a “blanket
authorization to raise Rs 1295 Billion as loans “from within or outside Sri Lanka during the year
2013, in a sum which is over 97% of the First Schedule expenditure of Rs 1335 Billion. The
serious domino implication is compounded by the fact that under the Head 249 “Department of
Treasury operations “, (Vide page 39 of the Bill) the above figure would be in addition to the
loan repayment already been paid in respect of loans that have been obtained in a sum of Rs
1154 Billion, equal to 86.5 % of the First Schedule expenses.

This Court finds that the use of the term “hereby autharized’, appears to be limited only to
prescribing a ceiling of Rs 1295 Billion for the raising of loans, and does not contemplate
parliamentary supervision, scrutiny or control of either the terms of the loans, the interest
payable or the period of repayment. We find therefore that clause 2(1)(b) constitutes an
abdication of the power of control by Parliament over fiscal matters, especially the control over
the source of the finances which creates a debt of the Republic, as envisaged under the terms
of Article 148 of the Constitution. The State in its submission, referred to several legislation

loans, would there be a comprehensive opportunity to Parliament to scrutinize and exercise full
control over public finance. This anomaly could be rectified if the impugned clause is amended
to read, that prior to the obtaining of the loan, the terms of such loan must be approved by
parliament. If not this Court is of the view that clause 2(1) (b) would be unconstitutional as
under its scheme, Parliament would fail to exercise the due and full financial control envisioned
under Article 148. This is particularly required as such loans have not just the intra-
generational but also the inter generational impact and is contrary to the doctrine of public
trust which assures the people of a nation, both a measure of transparency and strong fiscal
accountability.

The Counsel for the Petitioner also submitted that the provisions contained in clause 5(1) of the
Bill manifested a tinkering of the allocations approved by Parliament, as it permitted a
relocation of the funds at the discretion of the executive. Clause 5 permits the transfer of funds
allocated to the Recurrent Expenditure of any Program under any Head in the First Schedule of the Bill,
that have not been expended or are not likely to be expended, to the Capital Expenditure under that
Program or Capital or Recurrent Expenditure under any other Program under the same Head by order of
the Secretary to the Treasury, Deputy Secretary to the Treasury, or the Director General of the National
Budget, who may be authorized by the Secretary to the Treasury.

Counsel for the Petitioners, especially learned Counsel of the Intervenient Petitioner suggested
that this provision permitted a deliberate manipulation in the transfer of the funds to the
capital expenditure from the recurrent expenditure, with a concomitant loss to the former.
Concern was also raised that by this process, funds which should legitimately be expended on
raising salaries etc would be spent on narrow subjective considerations such as purchase of
luxury vehicles and unnecessary trips abroad to a favored few. They contended that this was
done outside the control of Parliament and could lead to the funds been expended on matters
that were not a priority to the majority of the people.

In considering these submissions it is relevant for this Court to limit its findings within the
mandate given to it concerning its jurisdiction under Article 121 of the Constitution, which is to
consider whether the provisions of the Bill contravene or violate the Constitution. Approaching
the submissions of Counsel within the purview of this mandate, this Court notes that this
provision deals with the transfer of funds. Whilst Parliament must control revenue at a macro-
level, ultimately the authorized allocations made by Parliament must be spent to further the
policy and priorities of the executive and Government and leverage has to be given to

Government to implement policies that they consider important. Parliament is not expected to
micro manage the finances of Government. This is not the Spirit of the Constitution.
Consecutive Governments with their individual policies must not be deterred from their
commitment to the road map that determines the implementation of policy and strategy that
they sincerely believe would develop the nation and which affects the Government’s fiscal
performance, of course always mindful of the framework of the doctrine of public trust, which
requires that accountability must be assured at all times. The budgetary innovations
contemplated under clause 5 of the Bill, may sometimes be needed for sustainable

ey

pment. Similar analogous provisions have been passed in previous Appropriation Bills.

Additionally, by the painstaking submissions of many documents the Learned Deputy Solicitor
General, Courf was assured that all movement of money under clause 5(1) of the Bill is
governed by the Financial Regulations, especially those contained in FR 66. In particular the
transfer of funds is pursuant to a written request from the Head of Department to the National
Budget Department. In particular it must be mentioned that it is prudent for funds to be
transferred only if there are stated reasonable grounds for such transfer as envisaged in
ordinary administrative procedure, as assured by the treasury officers present in Court, and
such procedure would regulate any arbitrary or capricious transfers and ensure transparency
when such transfers are made between the Recurrent Expenditure and Capital Expenditure,
and obviate any personal and perhaps unjustified criticism. This Court finds that such a
mechanism would ensure and safeguard a quantum of transparency required under the
doctrine of Public Trust under which all powers must be exercised.

Counsel for the Petitioners also challenged the validity of clause 6 (1) of the Bill which permits
the transfer of money allocated under the ‘Development Activities’ Program under the Head
‘Department of National Budget’ in the First Schedule of the Bill, to any other Program under any other
Head under the First Schedule by order of the Secretary to the Treasury, Deputy Secretary to the
Treasury, or the Director General of the National Budget. Clause 6 provides that the monies so

including reporting requirements under the Financial Management (Responsibility) Act, No.3 of
2003 (hereinafter referred to as the Act). However upon careful perusal of reports submitted to
this Court which have already been submitted under the Act, it does not appear that these
reports provide adequate information about the terms on which such loans are obtai d

ferred shall be d d to be a ' y allocation made to the particular Ministry. The
provisions of clause 6 require that a report on the amount and reasons for the transfer shall be
datorily submitted to Parli within two months of the transfer. This Court is of the view that

the requirement of mandatory reporting to Parliament, required under clause 6, accords with the

rect

including interest rates, from whom they are obtained, terms of repayment or other details to
disclose transparency. Only if such adequate information is provided prior to obtaining these

d of this Court and therefore the Court does not find the same to be
unconstitutional. Such transfers would additionally be included in the Reports submitted in
terms of the Fiscal Management (Responsibility) Act No 3 of 2003.
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Strong submissions were made by the Counsel for the Petitioners with regard to the unfettered
powers granted in terms of clause 7 of the said Bill. It alleged that the impugned clause 7(b) will
permit the Minister to withdraw sums allocated for a specific purpose and/or from the
Consolidated Fund, at his will with no controls whatsoever. As an example he argued that the
Rs. 561,740,000 allocated in the First Schedule of the Bill, Head No. 126, Ministry of Education,
as Recurrent expenses under the Occupational Activities program, which had been approved by
Parliament, could be withdrawn at the discretion of the Minister of Finance on the basis that he
“is satisfied” that it is required to meet any authorized expenditure.

This clause does not give any limits, or conditions, such as urgent need or national crisis which
may to some extent warrant such actions; nor does it require the prior sanction of Parliament.

This Court finds that clause 7 of the Bill, presents a direct challenge to the onus on Parliament
to have “full control” over public finance as protected by Article 148 of the Constitution. This
was recognized and set out very clearly in the Determination related to the Bill titled “the 19
Amendment to the Constitution” (SC SD Nos. 11 - 40 / 2002) and set out in the Determination
related to the Appropriation Bill 2008 (SC SD 3 & 4 of 2008) at page 3, which recognized that full
control includes “Control by way of allocation of public finances to the respective departments
and agencies of Government and setting of limits of such expenditure”. To permit the clause to
be enacted as it is, would obstruct the exercise of full Parliamentary fiscal control at the macro-
level, as mandated by Article 148, and would clearly result in “delegation” and /or abdication of
Parliamentary control, relegating to the Minister of Finance the ability to override the dictates
of Parliament without its approval. It places an unfettered power in the hands of such Finance
Minister which does not accord with the spirit and letter of the Constitution which assures full
control of public finance with Parliament. The scope and ambit of this clause contrasts strongly
with clauses 8 and 9 of the Bill, which mandates that Parliamentary prior approval was needed
even for a relatively lesser and smaller category, namely that of advances to public officers in
the Third Schedule of the Bill, bringing this provision to accord with the fundamental tenet that
Parliament is mandated to be in full control of public finance.

Accordingly, this Court finds no justification whatsoever to warrant a unilateral decision by a
Minister of Finance over public finance outside Parliamentary control. A principle enunciated in
the 1986 Determination (Page 35) states;

“it would be anomalous for Parliament which has to exercise financial control over expenditure
by the Executive to delegate that power to the very authority which it has to supervise without
devising suitable checks to control the use of that power. In our view some amount of direct and
actual control however nominal has to be retained by Parliament in this matter.”

This has direct relevance to this determination with regard to clause 7(b) of the Bill. Additionally
this provision permits the Minister of Finance to have unfettered power to vary details in the
Appropriation Act and its Schedules, which tantamount to amending the Appropriation Act by
an executive decision, sans any Parliamentary control, and the abrogation of powers over
public finance in contravention of Article 148 of the Constitution. This could be cured if
amended to read that it could only be done with Parliamentary approval.

This Court therefore determines that clause 7(b)) of said Bill in effect, contravenes the full
control of public finance which belongs rightfully to Parliament in terms of Article 148, and only
Parliament, and no single member of the executive should be permitted to traipse within the
boundaries of that power. Therefore this Court finds that the provisions contained in clause
2(1) (b) and 7(b) of the said Appropriation Bill contravenes Article 148 of the Constitution and is
thgrefore inconsistent with the Constitution,
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Whereupon MR. SPEAKER left the Chair, and MR. DEPUTY
SPEAKER [THE HON. CHANDIMA WEERAKKODY] fook the
Chair.
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asked the Minister of Education:

(@) Is he aware that as a result of the run-down roof
and walls of a building that houses four
classrooms in  Ga/Seevali Maha Vidyalaya,
Ethkandura belonging to the Elpitiya Zonal
Education Office of Galle District, the students of
the aforesaid school have to carry out their
educational activities under a highly insecure
condition?
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(b)  Will he inform this House -

(1) whether plans have been made to repair the
aforesaid building promptly;

(i) if so, the financial allocation set aside for
the purpose; and

(i) the date, if renovation activities are to be
started?

(c) Ifnot, why?
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Minister of Education)
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asked the Minister of Education:

(@ Will he state for the years 2010 and 2011
separately -

(M)

(ii)

(i)

the total cost for renting or leasing of
buildings which are not owned by the
Ministry of Education;

the rate per square feet of rented or leased
buildings; and

the leasing period of the buildings?

(b) Will he also state in relation to the Ministry of
Education for the aforesaid years separately -

(i)

(i)
(iif)
(iv)

)

(vi)

the total money spent on hiring or leasing of
vehicles which do not belong to any of the
Ministry related entities;

the total number of vehicles owned;
the other outsourced services;

the cost incurred in the outsourced services
mentioned;

the number of people who have been
contracted on outsourced basis; and

the total staff strength?

(c) Ifnot, why?
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asked the Minister of Education:

(a)  Willhe inform this House of the role played by the
School Counselling and Career Guidance Units in
the school system?

(b) Will he state, separately at district level -

(i) the number of government schools in which
a formal Counselling and Career Guidance
Unit is run; and

(i) the number of counsellors with a formal
training who are serving in the aforesaid
schools ?

(¢) Ifnot,why?
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asked the Minister of Petroleum Industries:
(a)  Willhe state -

(1) the profit or loss of Ceylon Petroleum
Corporation (CPC) for the years 2010 and
2011 separately; and

(i)  the reasons for the profit or loss?
(b)  Will he inform this House -

(1) the total profit or loss after adding back all
the taxes and fees imposed from the point
of importing to final using of the petroleum
products; and

(i) as to why such a huge unreasonable profit
eamed by the Govemment by selling
petroleum products being added back the
taxes?

(iii)  Will he state the amounts to be paid at the
moment by Ceylon Petroleum Corporation
to the foreign banks on the hedging scam?

(c) Ifnot, why?
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asked the Minister of Child Development and

Women’s Affairs:

(a) Willhe state-

(i) whether there is a set of qualifications
recognized by the Government that should
be fulfilled by the wardens of daycare
centres for children;

(i) if so, the name of the institution which
introduced  the above  mentioned
qualifications;

(i) the number of wardens with the required
qualifications who run daycare centres for
children as at the year 2010; and

(iv) the courses of action that will be taken in
future with regard to the wardens who have
been running daycare centres for children
for several years without having required
qualifications ?

(b) Ifnot, why?
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(The Hon. Tissa Karalliyadde - Minister of Child
Development and Women’s Affairs)
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asked the Minister of Ports and Highways:
Will he state -

@)

(b)

©

)

(i)
(i)
(iv)

the equipment, lands, buildings and other
resources which were owned by the Road
Construction and Development Company
and handed over to Maga Neguma Road
Construction Equipment Company Limited,;

their locations;
the area of the buildings handed over; and

the prices assessed as of that date in
handing over the equipment and
machinery ?

Will he also state-

@

(ii)

(i)
(iv)

™)

the total value of the machinery and
equipment handed over to the Maga
Neguma Road Construction Equipment
Company Limited;

whether an agreement was reached for the
aforesaid value;

if so, whether that agreement will be tabled;

the deadline for the completion of payments
to the Government for the value obtained as
per the said agreement; and

separately, the amount already paid and the
amount due to be paid out of the aforesaid

payments ?

Ifnot, why?
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LAND LEASED TO KRRISH GROUP
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(wreaTyll@ renflev alGalrwdmis - sTHidbsL & poHeveurr)

(The Hon. Ranil Wickremasinghe - Leader of the

Opposition)

Mr. Deputy Speaker, the media reported that a four-
acre plot of land in Fort had been leased to the Krrish
Group of India for commercial purposes under a lease
payment of Rs. 5 billion for 99 years by the Urban
Development Authority.

(86180 =EcDed

It must be noted that the Transworks House property,
the former Public Works Department Building, includes a
building with archaeological value. Already, the Krrish
Group has put notices and billboards up in the City and
they are calling for money to be invested in this venture.

A Joint Memorandum submitted to Cabinet states that
134 perches leased by the Central Bank and another 137
perches leased by the People’s Leasing Property
Development Limited, a subsidiary of People’s Bank
were cancelled by the UDA to make it available to the
Krrish Group. In accordance with the Cabinet decision,
the investors, namely the Krrish Group, had agreed to pay
20 per cent of the lease premium of Rs. 5 billion, that is
Rs. 1 billion, within 7 days of setting up the Sri Lankan
company. The Krrish Group had also agreed to pay the
balance 80 per cent, that is Rs. 4 billion, on signing the
lease agreement. We also note that the proposed project
will cost US Dollars 450 million to 500 million in
addition to the lease rental of Rs. 5 billion.

We request the Hon. Minister to inform the House: As
per the Cabinet Paper, was the 20 per cent lease payment
of Rs. 1 billion remitted to the account of the Sri Lankan
Government? Was the 80 per cent, that is Rs.4 billion, of
the balance payment remitted on signing of the
agreement? How was the Krrish Group selected? What
were the criteria for awarding the development project?

There have been public criticisms that a prime
property in Colombo is given on a 99-year lease without
advertising through the media. It appears that publicity
has been confined only to a website advertisement. The
Cabinet Paper does not refer to the process of inviting
proposals and makes no mention of media publicity.

Fort is primarily a commercial and administrative
zone with only a few houses such as the President’s
House.

The Krrish Group proposal appears to be primarily
residential. Has the project been approved by changing
the classification of the zone? Who are the beneficial
owners of the Krrish Group? What is their business and
relevant experience to undertake the said project? What is
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the capital structure of the parent company and subsidiary
undertaking the project? Who are the Directors?

We request the information and agreements between
the UDA, the BOI and the Kirrish Group and its
subsidiaries to be tabled in the House.

Is the Central Bank still involved in the project? If so,
under what provisions in the law? What are the names,
designations and places of work of the persons or officers
who evaluated and negotiated this project?

They have also stated - I think you must be having
information - that they are planning to develop a second
property in Hambantota.

Thank you.
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Question put, and agreed to.
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Sitting accordingly suspended till 2.25 p.m. and then resumed.
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@G o538 yovnslg Onme
(orasrflg o @bIss LitaTThg) )
(The Hon. Arundika Fernando)
Sir, I rise to a point of Order.

Bewdss 0% 9B
(ewsseflsr Lrdls salsFrari Sjeuisser)
(Mr. Deputy Chairman of Committees)
What is your point of Order?

@G OBIE® yuYN5IE Ovmo

(wrewTyll@ O|HHIHES LITeTTHS )

(The Hon. Arundika Fernando)

©0; Boewdss dm ©0nBn®B, ®od 5O wewsy
D085 ©O gm0 e OBIEHS Yraws Ber. @
B0y B8 ymoaws »O8 Ve spyed sg WS Beasiess.
[@0d0 BEO] w018 »sImroIees -

Bewiss 0% 5wIsBn®s
(ewsseflsr Lrdls salsFrari Sjeuiser)
(Mr. Deputy Chairman of Committees)
That is not a point of Order.

OB @930 @.0. 3.30 oz »0 HPewr), @OGm
@ F9Ds EDs¢as & »I» GE

yuGurg . u. 3.30 wenfls@Lr  LEHafll L ewwuwirs)
Y UsVH6T B)ewr_BlySSLILIL (B, UTHLD PEHBWUSHLILIL L F.

It being past 3.30 p.m., Business was interrupted, and the Debate
stood adjourned.

Bewdss 0% 8wisBn®

(ewssafsr Ursls sallFrert ojeuiser)

(Mr. Deputy Chairman of Committees)

Now, Hon. Minister you can move Item No. 2.

2013 d8sed awdiw grE¥ned®sinedsy
@230 gL RDE
D1 BEuwst 8B wamds B8O esewo
0 Bedws ®0m wwd
2013910 oy T (hHSETeT 6urey ClFeveydHHIL L
T B sefedBHbg 65 fey6lFuwmiig L
O WLOFF &SN T ClFeV6)d BHeWeVLIL|d:S 6T
upMlse HOHGHIMTWTHUSDSTT 6% G
SELECT COMMITTEE TO DISCUSS THE HEADS
OF EXPENDITURE OF THE MINISTRIES SELECTED

FROM THE BUDGET ESTIMATES OF THE YEAR
2013

o6 BOE 88w ¢ BFD @wmo
(oressryll@ Blwsv Anlume g Fsveur)
(The Hon. Nimal Siripala de Silva)
I move,

"Whereas the period of time allocated to the Committee stage
programme for the Budget Estimates of the year 2013 is 16 days;

And whereas a period of time of approximately 2 hours have been
allocated for each Head of Expenditure since the Heads of Expenditure
of several Ministries have to be discussed on a single day as
approximately 8 hours have been allocated per day for the Committee
stage programme of the budget thereby limiting the period of time for
the discussion of the Heads of Expenditure within each Ministry;

That this Parliament resolves that a Select Committee of Parliament
be appointed to enable the Members to meet and discuss during the
period from the commencement of the Second Reading of the
Appropriation Bill (2013), i.e. from 09.11.2012 to 17.11.2012, the
Heads of Expenditure of the 22 Ministries and the Secretariat for special
purposes in the Annexure which were decided at the Committee on
Parliamentary Business with the concurrence of the Chief Government
Whip and the Chief Opposition Whip.

2. (a) The Committee and its Chairman shall be nominated by Mr.
Speaker.

(b) Notwithstanding the provisions of Standing Order 95, the
Committee shall consist of not more than twenty one (21)
Members selected from both the Government and the
Opposition.

3. The Committee shall have power to,
(a) fix its quorum; and

(b) send for persons, papers and records, order any person to
attend before Parliament or before such Committee.

4. The Committee shall present its report to the Parliament on or
before the day on which the Committee stage debate on the
votes of the said selected Ministries commences.

Annexure:
Ministry of Buddha Sasana and Religious Affairs

Secretariat for Special purposes

Minister of Good Governance and Infrastructure
Minister of Human Resources

Minister of Rural Affairs

Minister of Food Security

Minister of Urban A ffairs

Minister of Social Welfare

Minister of Consumer Welfare

Minister of National Resources

Minister of Scientific Affairs

Minister of International Monetary Co-operation
Ministry of Parliamentary A ffairs

Ministry of Postal Services

Ministry of Social Services

Ministry of Civil Aviation

Ministry of Disaster Management

Ministry of State Resources and Enterprise Development
Ministry of Private Transport Services

Ministry of Public Relations and Public Affairs

Ministry of Technology and Research

Ministry of Public Management Reforms

Ministry of Productivity Promotion

Ministry of National Heritage

Ministry of Labour and Labour Relations

Ministry of Plantation Industries

Ministry of Lands and Land Development

Ministry of Mass Media and Information

Ministry of Minor Export Crop Promotion

Ministry of Coconut Development and Janatha Estate Development
Ministry of Co-operatives and Internal Trade

Ministry of Telecommunication and Information Technology
Ministry of Culture and the Arts"

s Sy Y, et e3®®» Ses.
aflsorr G LILIL(B) TmmY% GMs meier LI L.
Question put, and agreed to.
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o6 BOF 88w ¢ BED Owmo

(orevwsryll@ Blwsd APlurey & FHsveurr)

(The Hon. Nimal Siripala de Silva)
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Question proposed.

BBed gplunse Hesd®m B8O
FLL GFleor gl Flewwr BlewevbrL (Hgsv
IMPLEMENTATION OF RULE OF LAW

B3] ®odE BOSBS ®wmo

(orevsryll@ wriser Fwrelr)

(The Hon. Mangala Samaraweera)

Hon. Deputy Chairman of Committees, actually I am
wondering whether I can table the Motion due to lack of
time? Do I have to read the whole thing?

Bewiss 0% swIsBn®s
(ewsseflsr Lrdls sailgFrari Sjeuisser)
(Mr. Deputy Chairman of Committees)
Yes, Hon. Member, you have to read it.
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(The Hon. Mangala Samaraweera)
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Tisaranee Gunasekara's uncensored article in the
"Colombo Telegraph" of last Sunday, 4th November,
2012 states,

I quote:

....... this fundamental law of Rajapaksa rule: those who support
the Siblings will thrive, even if they wallow in crime; those who oppose
the Siblings will suffer, even if they commit no wrong"
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(The Hon. Mangala Samaraweera)
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(The Hon. Gamini Wijith Wijayamuni De Zoysa)

OG0 Boewdds mom ©nsdn®s, ©0 88 ydme:s
20535 Bedmo.

®F Qo 8BOS86 Dvwmo

(ressrydlg wriser Fwrafr)

(The Hon. Mangala Samaraweera)

DOGHWMOR OO0 @8 ec¥m. 0 Iw
Bodrsies’.

eDE&

Bewedss 0% 8swrsBn®

(swsssaflsr Urgls salerert ojeuiser)

(Mr. Deputy Chairman of Committees)

There is a point of Order being raised by the Hon.
Wijith Wijayamuni De Zoysa.

®0 D0 BOSDS Owmo
(wreaTyl@ whiser Fwreafr)

(The Hon. Mangala Samaraweera)
Sir, there is no point of Order.

Bewedss 0% 8s1rsBn®

(ewsssaflsr Urgls salerert ojeuiser)

(Mr. Deputy Chairman of Committees)

Hon. Wijayamuni De Zoysa, what is your point of
Order?

@0 ©8&k B8 Bsus@ ¢ ewBen v

(wrewsryllg srflefl alsdls allmwped g CQemiisr)

(The Hon. Gamini Wijith Wijayamuni De Zoysa)
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Bewdss 02 8wrsBn®o

(swsssaflsr Urgls salerert ojeuissr)

(Mr. Deputy Chairman of Committees)

That is not a point of Order. ©&; Bewdss ¢HOBROA,
S SR Dol eDBID).

@G ®8& B8 Bk ¢ @B dnmo

(wrewryllg sridlefl aledls allemwpefl 5 CFmiisT)

(The Hon. Gamini Wijith Wijayamuni De Zoysa)

@®» point of Order oma »OB. ©® ©G wwd
Boewdsmre mom geed - [P B3O ]

Bewdus 0% 8wrsBn®

(Gwssafler Lrgls sallFrari )euiser)

(Mr. Deputy Chairman of Committees)

Hon. Mangala Samaraweera, you carry on with your
speech.

OO Do BOSBC Dvwmo

(wreTyl@ whiser Fwreafr)

(The Hon. Mangala Samaraweera)
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sy 1 do not want to give my time.
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"The new LTTE leader KP arrested."

80 sedeed BwmDa:

....KP was accused of arms smuggling and of conspiring the
assassinations of VVIPs including former Prime Minister Rajiv
Gandhi ....."
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On the Defence Ministry website, it is stated, I quote:

"The suspect is known to be responsible for cross-border terrorist
activities of Liberation Tigers of Tamil Eelam (LTTE).”
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(wreawyllg o.1F. @m&d5 yasugGwrr - 0smig I Nalhss),
wésst CariL g LallB s SewFe)

(The Hon. A.P. Jagath Pushpakumara - Minister of Coconut
Development and Janata Estate Development)

Sir, I rise to a point of Order.

Bewrdss 0% ewrsBn®s

(ewsseflsr rdls salsFrari ojeuisser)

(Mr. Deputy Chairman of Committees)

Hon. Jagath Pushpakumara, what is your point of
Order?

208Ee®xsInd
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O3S Do BOSB6 Dwmo

(wreTyl@ whiser Fwreafr)

(The Hon. Mangala Samaraweera)

If it is a real point of Order - [Interruption.]

o0 8.8. ot ydun®d dvmo

(wrewryllg o1.1F. @as LapL@GLrT)

(The Hon. A.P. Jagath Pushpakumara)

0™ oCHOn® 888w 9@ ofm BODI. dern®
»osvesy . 838 9@stes’ »PsivnsiedEy 9xm
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Bewedss 0% 8swrsBn®
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(Mr. Deputy Chairman of Committees)

[ am sorry. That is not a point of Order. Hon. Mangala
Samaraweera, you catry on.
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It states, I quote:

“Following the death of LTTE leader, Velupillai Prabhakaran, the
LTTE 's international network cracked two months ago and Tiger
factions fought each other to grab million of dollars in LTTE bank
accounts overseas”.
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(Mr. Deputy Chairman of Committees)
Hon. Member, please wind up now.

O3S Do BOSB6 Dwvwmo

(wreTyl@ whiser Fwreafr)

(The Hon. Mangala Samaraweera)

BE ©8@0ed® 95im 0cid 3Be®I8wr vy Bwslesy
e®@muie? A review of the book titled “Bottled for Business”
states, I quote :

“Lord Bilimoria tells a good story...... his business has never made
a profit in 20 years and went into a pre-packed administration owing
£75m. This book therefore provides advice on how to be a legal
corporate crook, never own anything apart from the brand and live the
high life off other people's money.”
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(Mr. Deputy Chairman of Committees)

The Hon. Akila Viraj Kariyawasam will now second
the Motion.
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(Mr. Deputy Chairman of Committees)

Order, please! Hon. Member, please wind up now.
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Technology and Research)
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(The Hon. M.A. Sumanthiran)

I thank you Hon. Deputy Chairman of Committees for
affording me time to participate in this Adjournment
Motion.

The Hon. Minister of Technology and Research who
spoke before me referred to 12,000 LTTE cadres who had
been rehabilitated and been released. As I begin this
speech, I must congratulate the Government for what
they have done with those 12,000 LTTE cadres. We have
said this before also in this House. I myself have said it
twice before. That is an act that we have readily
acknowledged as a good forward-looking action of the
Government. Even those who were involved in the last
battle, once they had surrendered after the fighting was
over, were given rehabilitation for a period of about two
years. We have even previously commended the type of
rehabilitation that was afforded to them. It was a very
good programme and this is yet another opportunity to
place on record the TNA's stand with regard to the
rehabilitation and release of those persons.
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Having said that, one of our other concerns have been,
whilst the Government has done the right thing with
regard to those who surrendered, not just 100 or 200 but
12,000 of them, there are still many who are in prisons
under the Prevention of Terrorism Act for several years;
some for more than 10 years not accused of actually
bearing arms and fighting the State but for having helped
the LTTE by giving a parcel of food, by selling two
coconuts somewhere, by not giving information to the
police and for a variety of such offences which have not
even been taken to court. Some, whose cases are
pending for several years are in remand for several years.
There are others who are convicted for 38 to 50 years,
but all for helping the LTTE. This does not seem right.
This is of concern and this is an opportune moment for us
to place before the Government and ask the question, -
when you have done the right thing and when you have
boldly released even those who fought in the final battle
which is a creditable thing - why are you not able to deal
with these persons who were merely helpers? Sometimes
they had no choice in the matter. Sometimes, they were
forced to cut a trench somewhere. That kind of person is
still languishing in prison. I appeal to the Government
today in the context of this Motion to think about those
persons in prison. There is absolutely no justification for
continuing to keep them in prison when you have released
12,000 combatants. It is because those persons are
continuing to be held in prisons that we lost two lives that
of Nimalaruban and Dilrukshan a few months ago. I am
not in any way justifying the conduct of those prisoners in
taking the jailers hostage.

That was wrong. But, the point that I am making is,
even that happened because they have been languishing in
prison for so long totally unjustifiably and we lost two
valuable lives. With regard to the persons mentioned in
the Motion, that is one of the things that the Government
must address its mind to.

The Hon. Minister who spoke before me referred to
the TNA and said that TNA is getting excited because KP
is being used for development work in Kilinochchi. The
TNA need not get excited about that at all. Even in the
recently-concluded Eastern Provincial Council Election,
11 out of 12 Tamils who were elected were from the
TNA. Our people have constantly and -consistently
reposed their faith in us. Therefore, there is nothing for us
to get excited about and we will continue to do so. But,
one thing that the Government must take into account is
the fact that they must also respect the democratic verdict
of the Tamil people. They must learn to deal with the
people who are elected by the people and they must not
make deals with persons who are accused of crimes all
over the world and who are wanted by the Interpol and
various other forces around the world. - [Interruption.]
No. You have not rehabilitated. That is the other point.
You have put into place a very good rehabilitation
programme for the 12,000 persons and I have looked at

that manual. It is a very good programme but others
including the Hon. Deputy Minister seated there have not
been subject to rehabilitation. Why have they been
exempted from rehabilitation? He would have been
benefited through a rehabilitation process. He would have
been a better man for that. But, why have you not given
him what you have given to those 12,000 people? That is
the question. You subject them to rehabilitation and if
they are rehabilitated, then that is a different matter. But,
these are persons who have money in their hands. It is
natural for people to ask questions why so many 800 or
900 people are languishing in prisons for 10 years and
more whilst this kind of person who has access to large
sums of money is being released without any charges.
Naturally, questions will be asked. So, the Government
must be careful. You do not want to work with elected
representatives of the people and that is a bad sign. Even
if you do not like the TNA, you must recognize the fact
that Tamil people continue to elect the TNA. So, you
must work with them.

Now, for the Northern Provincial Council, two names
are being promoted. Unfortunately, both those persons
are wanted criminals in India. Both those persons that the
Government thinks of putting forward as candidates for
chief ministership from the UPFA, are wanted criminals
in India. Why do you want to foist such criminals as
leaders of the Tamil people? The people elect whom they
choose; the people elect the right people. So, why do you
not work with the elected representatives rather than
bringing persons with criminal records not just in the
country but internationally and foist them as the leaders
for the Tamil people? The Government must cease to
practice this and I support the Motion that has been
moved by the Hon. Member from Matara.

Thank you.
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(The Hon. (Prof.) Rajiva Wijesinha)

Mr. Deputy Chairman of Committees, I welcome this
opportunity to speak on an Adjournment Motion that
seeks to strengthen the Rule of Law in Sri Lanka. This is
an admirable aim, and I will give the Mover of this
Motion the benefit of the doubt, and treat that as his
principal aim. It would be a pity if we allowed ourselves
to be distracted, in discussing this matter, by efforts to
make petty political points, as he seemed to do in his
speech, or rather his performance.

Unfortunately, much of the text of the Motion brought
before this House deals with the aftermath of terrorism,
and goes against one of the most important principles in
the administration of justice, graphically expressed by
Shakespeare in the lines “And earthly power doth then
show likest God’s When mercy seasons justice”.

That was the principle the Government decided to
adopt in dealing with former combatants. In fact, whereas
earlier it had thought three of the seven categories into
which the former LTTE combatants were divided might
be prosecuted, it has released almost all of them. Just a
few in the category of the most committed remain in
custody, but most of them will soon be released. While
the majority of these were conscripts - the sympathy with
which we have dealt with them is understandable - the
Government also decided to send for rehabilitation rather
than prosecution, many of those detained on suspicion of
terrorism before the conflict concluded. So, while I agree
with the Hon. Member from the TNA about the need for
quicker resolution of their cases, I also say that what has
already been done should be recognized. That is why the
Task Force monitoring the implementation of the LLRC
Action Plan should have a website to set down what has
been achieved as well as a timeline for future action. But,
in such a context, to go on and on about extradition with
regard to a particular case smacks of cynicism. It betrays
an unwillingness to move forward and suggests a very
old-fashioned approach to justice.

Sadly, we still have elements amongst those in
authority with regard to the law, who see justice as
retribution, and incarceration as the way to deal, not just
with those guilty of minor as well as major offences, but
even with those under suspicion. As we found when
looking at protecting the rights of children, we still have
mindsets springing from the old British Poor Laws
system. In the old days, it was a crime to be poor and
incarceration was the remedy. Even recently, we had an
instance of a child being tried for reportedly stealing a
pigeon. That is not, Sir, what we mean by the Rule of
Law. What we mean is, equity as well as justice, mercy
and reform, not retribution.
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This has indeed been one of the main problems in
promoting prison reform, as we found when the Human
Rights Commission of Sri Lanka had a consultation on
the matter last month. At that meeting, it was suggested
we needed the following measures to limit the numbers
remanded, namely, (a) Legislative changes to expand the
number of bailable offences; (b) Guidelines to the police
to work in terms of bailable offences where possible and
recommend bail; (¢) Guidelines to magistrates to allow
bail whenever possible; (d) Guidelines to magistrates to
ensure that records are kept of all those remanded, with
reminders when they should be produced again and
rulings that limit continuing remand for no good reason;
(e) Guidelines to magistrates not to allow postponements
except for good reason with the JSC maintaining records
of statistics of case completion by magistrates.

I have been writing about these matters to the
Judiciary since the beginning of this year, but their
responses tended to be cursory, and they did not see
themselves as responsible for finding solutions. I suppose
in every political dispensation, it is difficult to ensure
accountability in the Judiciary, but this must be done if
only by requesting them to make clear the procedures and
guidelines that are to be followed, and to make these
available to the public.

I have written accordingly to the Presidential
Secretariat, noting that, while the independence of the
Judiciary must be sacrosanct in terms of the judgments
they deliver, they must be subject to rules of procedure
that are consistent and transparent. I can only hope then
that the present discussion, about ensuring norms of
conduct for the Judiciary, will establish principles through
a process of consultation and consensus rather than
confrontation.

There is another area I should mention, where I
believe, we can do more to strengthen the Rule of Law,
but where we are certainly not moving in the right
direction. When I was Secretary to the Ministry of
Disaster Management and Human Rights and chaired a
Committee on Police Training, some of the senior police
officials who were on that Committee accused me of
being negative about the police. Indeed, I was negative,
for I felt a serious lack of professionalism in the police in
general, unlike in the army, which contributed to the
breakdown of law and order we experienced when
terrorism lurked round any corner. But, I found that even
then the senior police officials were worried about the
decline in training and the shortening of courses because
of the increasing need for personnel.

They noted that it was not just training in human
rights, as I advocated, that was needed, but also training
in investigation, interrogation and prosecution.

In the last few months, however, I have seen a
remarkable transformation in the police, and it would be
churlish not to record the seminal contribution of the
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Inspector-General of Police in reviving a sense of
professionalism. Officers in the North and the East have
responded magnificently to the expectations imposed. At
almost all Divisional Secretariat Reconciliation meetings
I have attended in recent months, special mention has
been made of the good relations between the police and
the community. Whether this is true in other parts of the
country or not, I cannot say, but the change from a couple
of years ago is remarkable. I hope, however, that this
professionalism extends also to the areas the senior police
mentioned four years ago, namely investigation and
interrogation, because there are still too many cases of
significance where no leads have been found. This is not
good enough and it would be sad if inadequacies with
regard to a few cases took away the generally good
record, in particular in the North.

Sir, as our National Human Rights Action Plan makes
clear and as the Action Plan formulated with regard to the
Lessons Learnt and Reconciliation Commission also
indicates, we have a long way to go to reach an ideal
situation. But, the same is true of many other countries
too and not all of them have suffered as we did from
vicious terrorism. If we consider the situation now in
comparison to what we were suffering four years ago, we
have much to be thankful for. Systemic change is
essential, given the rapid decline of so many of our
institutions in the 30 years before that. But, in pursuing
such change, let us also remember the dark night from
which we have emerged and the much better situation we
are in today than we were four years ago.

Thank you.
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(Mr. Deputy Chairman of Committees)

The next speaker is the Hon. Vijitha Herath. Before
he starts his speech, will an Hon. Member propose the
Hon. (Mrs.) Sriyani Wijewickrama to take the Chair?
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AHDEFTENVHET LMIFTEVLOLIL] |EVLOFEFIT)
(The Hon. Chandrasiri Gajadeera - Minister of

Rehabilitation and Prison Reforms)
I propose that the Hon. (Mrs.) Sriyani Wijewickrama
do now take the Chair.
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Question put, and agreed to.
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Whereupon MR. DEPUTY CHAIRMAN OF COMMITTEES /eft
the Chair, and THE HON. (MRS.) SRIYANI WIJEWICKRAMA took
the Chair.
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The grant or denial of extradition is very much a part
of sovereign discretion of States. We must appreciate that
there is no duty to grant extradition. Extradition is
granted where substantial and procedural legal requisites
are satisfied in the larger interests of friendly
international relations, more often than not, requests
maybe in the context of suppressing or combating
transnational crimes. It is also the case that where
extradition is refused, it could in some instances lead to
an adverse political fallout on the bilateral relationship
between the requesting and requested States. My Friend,
the Hon. Mangala Samaraweera, certainly knows the
sensitivities involved in the diplomatic relations between
countries in such circumstances and this Motion is in a
sense somewhat mischievous in that it seeks to imply as
if we are reluctant to grant an extradition request in a
specified case. I hope I have made it clear in explaining
that though there is no bilateral extradition treaty between
India and Sri Lanka, there is room to make an application
through our courts for extradition of any individual as a
commonwealth country.

The Hon. (Dr.) Sarath Weerasekara also adverted to,
in his speech, the manner in which the operation to
capture KP was carried out and that is something that we
must certainly record here in this Debate. The arrest and
rendition of KP from a location in a third country with a
daring, precise, co-ordinated operation with intelligence
operatives in a third country is a remarkably successful
covert operation without a murmur about violating the
sovereignty of a third country unlike some other
operations, which has resulted in strained relations among
certain countries. However much a fugitive may be a
wanted man, you cannot violate the sovereignty and
territorial integrity of a third country. We have not
resorted to covert rendition operation using secret
locations and moving suspects for interrogation in a third
country. We have done this totally legally and without
violating the sovereignty of a third country. Having
brought KP here, we have interrogated him; we have
continued to investigate matters concerning very sensitive
information and have taken a responsible decision to -

OO Do BOSBC Dvwmo

(resryllg wriser Fwrear)

(The Hon. Mangala Samaraweera)

Hon. Minister, what I really want to find out is
whether Mr. K. Padmanathan is a free man because the
Hon. Muralidaran, a little while ago, said that he has been
given a pardon.
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®©C 695 wBRO vmo

(el meyt endib)

(The Hon. Rauff Hakeem)

No, in the first place, to give somebody a pardon, he
must be convicted. There must be charges brought against
him. The Government has not decided to bring any
charges. We have not proceeded - [Interruption.] No. It is
quite apparent that there were no charges brought against
him.

O3S Do BOSBS Dwmo
(wreTyll@ whiser FreafT)
(The Hon. Mangala Samaraweera)

If there are no charges, that means he is a free man. Is
he a free man?

@G 695 vBRO s

(el meyt andib)

(The Hon. Rauff Hakeem)

So far, the Government has not charged him for any
matter but we have continued to -

®3S] ®odE BOSBS ®wmo

(oressryll@ wriser Fwrefr)

(The Hon. Mangala Samaraweera)

After the rendition in Thailand or Malaysia, he was
brought back to Colombo and even according to the
information published on a website on 7" of August,
2009, which I quoted during my speech, we were all told
that he had been arrested on certain charges.

®©C; 695 wBRO vmo

(orariflg meys andib)

(The Hon. Rauff Hakeem)

Out of all those who surrendered and arrested, there
were many who have been rehabilitated.

So, there is nothing wrong in rehabilitating -

1204

O3S Do BOSB6 Dwmo

(ressrydl@ wrkiser Fwrar)

(The Hon. Mangala Samaraweera)

We have nothing against rehabilitation. But, please
tell us what the status of K. Padmanathan is?

®C 695 wBS wmo

(oreirflg; eyt andin)

(The Hon. Rauff Hakeem)

KP was brought as a fugitive and then he was
interrogated. We have decided so far not to bring out any
charges. There are several others of similar nature who
have been rehabilitated and allowed to lead normal lives .

O3S Do BOSB6 Dvwmo
(wreTyl@ whiser Fwreafr)

(The Hon. Mangala Samaraweera)

Hon. Minister, but he is a man who has been arrested
on very serious charges. Now, we are being told that he
has no charges. Who decided that? Which court of law?

@G SGS RS Dm0

(1oreioriflg peyts andin)

(The Hon. Rauff Hakeem)

It is not a question of a court of law. It is up to the
Attorney-General to consider - [Interruption.] You must
understand. After interrogating a man, whether to
rehabilitate him or to charge him is a decision that has to
be taken by the Attorney-General. But, no such decision
has been taken.

g S@ewz &Y, et 3@8m Sa.
aflsorr eflBlsas LiiL” (5) s7m)myds Gl meirem i 1 gy.
Question put, and agreed to.
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.11 12.50 wewflewsnr sps8lswenssss i 1 g).

Adjourned accordingly at  6.50 p.m. untii 12.50 p.m. on
Thursday, 08th November, 2012 pursuant to the Resolution of
Parliament of this day.
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